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^Questions of Domieil are frequently attended with great dtiBcuity, and>jlille 
circumstances which give rise to such questions are necessarily very various y.^ is 
of the utmost importance not to depart from any principles which hav€r.)»$iu 
established relative to such questions, particularly if such principles be ado|led 
not only by the laws of England, but generally by the laws of other countries.** — 
Lord Chancellor Cottenham, Munro e. Munro, 7 CUuke and Finnelly*s 
Reports of Cases in the House of Lords, p. 876. 

** Les questions de domicile dependent d'un grand nombre de ciroonstances 
qu*il faut r^unir.** — Cochin (Euvres* t. 9, p. 124. 
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PREFACE. 



The object of this little work is of a very simple and 
unpretending character; it is to present to the Reader, 
arranged under distinct heads, the opinions of Jurists, 
and the decisions of Judges, upon the different ingre- 
dients which constitute a legal Domicil. The import- 
ance of this branch of Private International Law, in 
the time of peace as well as of war, cannot be doubted 
by any one at all acquainted with the influence which 
it has upon the disposition of personal property, upon 
questions of contract, of allegiance, and of various 
other matters belonging to that large and difficult 
chapter of Jurisprudence, the Conflict of Laws. The 
importance of preserving, as f^r as possible, an uni- 
formity of principle in the judicial expositions of this 
law by the great commonwealth of Christendom, is 
forcibly laid down by high authority m the words 
which I have chosen for my motto. I have endea- 
voured to collect together these expositions from the 
codes of the Civil and Canon Law, the writings of 
Foreign Jurists, the decisions of various tribunals on 
the Continent of Europe, and of those in Great Britain, 
Ireland, and America. 
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VUl PREFACE. 

Much valuable information is to be found in the 
chapters which Mr. Burge, in his Conunentaries on 
Foreign and Colonial Law, and Dr. Story, in his trea- 
tise on the Conflict of Laws, have dedicated to this 
subject. There are also two papers in the Law Maga- 
zine^ (vol. 36, parts 1. 11.) which are well deserving of 
notice. But I have still ventured to think, that the 
necessity of a substantive work in the English lan- 
guage upon the Law of Domicil, has not been super- 
seded by any of these publications. 

I have inserted at length, in the Appendix, certain 
chapters upon Domicil, from the voluminous works of 
Mascardus and Menochius, Pothier and Bynkershoek, 
and some of the leading judgments delivered both in 
this country and America. 
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ADDENDA. 



Note to Page 3. 

<< Sed St aliU rationibus domiciltam in splendissimft ciyitate 
Laodicaeorum habere probatus foeris, meDdaciam quo minus mune- 
ribus fungaria non proderit." Code X. t. 40, 1. 2. 

Note (e\ Page 4. 



« 



De Interdictis et Relegatis et Deportatis." The Prsses who 
interdicted a person domiciled in his Province^ had also the power 
to interdict him from the place of his origin. 

Note (k), Page 13. 

I find no trace of any Greek law on domicil. Cicero renders 
" oucfiais^ by " domicilium." See th0 passage in Plato, irtpi vofuap, 
XII. p. 206, translated by Cicero. De Legibus, 1. 2, c. 18. 

Page 80. 

The Sardinian Code allows, by implication, the wife, divorced 
a mensa et thoro, to choose her own domicil. ^' La donna maritata 
non ha altro domicilio che quelle del marito, salvo che ne sia 
legittimamente separata di corpo e d'abitazione." Codice Civile, 
tit. 3, §.71. 
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CHAPTER I. 



INTRODUCTORY CHAPTER* 



I. The subjects of International Law may be classed under 
two principal divisions : 

(a) Absolute perfect rights, the violation of which justifies 
an appeal to arms for their vindication. 

{by Contingent imperfect rights, which depend on the 
concessions and sufferance of another nation — the denial of 
these do not, generally speaking, of themselves, and unattended 
by circumstances of peculiar aggravation, warrant an appeal to 
arms. They are rights belonging *^ comitati quam gens genti 
prestat, magis quam rigori juris ;" or, according to the received 
expression of English and American jurists, they are rights 
appertaining to the comity of nations. 

II. The Law of Domicil relates to the persons and personal 
property of strangers, as well as subjects, and, therefore, 
belongs to the latter of these divisions which have been men- 
tioned, and finds its place in the works of international and 

(a) J. Voet, 1. 1, t. iv. P. 2. 11. De Statutis. 

(li) Savigny^ Oesckichte des Romischen Rechts im Mittelcdter, Band, I V. 
Eirdeitung, 
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2 THE LAW OF DOMICHj. 

public law, as well as in the municipal codes of particular 
States. 

III. The maxim that the power of every country is bounded 
by the limits of its territory, lies at the root of the whole 
system of international jurisprudence. If, therefore, eflfect 
be given in one country to the municipal regulations of another, 
it is a consequence of the public courtesy or comity of that 
kingdom. It is within the competence of an independent 
state to concede a portion of its territory to another state ; 
much more, therefore, is it within its competence to allow 
the regulations of a foreign authority to prevail in certain 
matters, or within certain limits, or with respect to certain 
persons sojourning within its own territory. Such concession 
may become the subject of conventional arrangement, and be 
provided for by Treaties; such, for instance, as those which 
govern our intercourse with the Ottoman Power in the Levant; 
or it may be the tacit growth of long usage founded on obvious 
principles of mutual convenience, — ^like the European Law of 
Domicil. 

IV. The Roman law is the great repository of the prin- 
ciples of this, as of most other branches of civil jurisprudence. 
The Roman jurists, never surpassed in the practical wisdom of 
their jurisprudence, bestowed great attention upon the different 
bearings of this question, and all the disquisitions and pains 
of modem lawyers have been engrafted upon the luminous 
investigation and arrangement of the subject presented by the 
Digest and the Code. 

V. (c) The universal extent, indeed, of the Roman Empire, 
excluded the possibility of any question of domicil arising 
between the subjects of Rome and those of another king- 
dom, but the necessity of considering domicil, as between 

(c) In some of the English cases, this has been alleged by counsel as 
a reason whj little or nothing was to be found in the Roman law on the 
subject of domicil ; one of the many proofs how very slight the acquaint- 
ance of English lawyers with that law is and has been. Munroe v. 
Douglas, 5 Haddock's Rep. p. 291. Attorney General r. Countess of 
Dalhousie, 7 Clark & Finelly's Reports, p. 840. 



INTRODUCTORY CHAPTER. 3 

the inhabitants of different parts of the same kingdom, was 
forced upon their jurists by various circumstances, princi- 
pally by the oppressive nature of the duties and respon- 
sibilities incident to the Decurionatus, or municipal office (d). 
Under the Emperors the decurioncs who collected the im- 
perial taxes, became responsible for the payment of the fixed 
amount, andTwere compelled to supply the deficiencies from 
their own property. Each decurio was moreover considered 
as a guarantee for the solvency and good faith of his colleague 
and for the successor whom he had presented to fill the office 
which he vacated. This grievous oppression made every 
citizen as anxious to escape as he had been formerly desirous 
to obtain the honour; but the law imposed upon every one 
who had his domicilium in a particular place, the necessity of 
filling the public offices, and discharging the duties incident to 
them in that place. So also with respect to the assessment and 
payment of taxes domicil was of much importance, hence the 
criteria of it are more fully examined in the passages of 
the Digest and the Code which relate to these subjects — but 
not alone in these passages— for in discussing the question as 
to the difference between the " civis" and the " incola" of 
a province — as to the Tribunal before which a person should 
be convened — when and under what modifications the doc- 
trine of Prescription should take place; what causes excused 
the Tutor firom accepting the office imposed upon him — in 
discussing these and various other subjects, the question of 

(d) In the time of the free Republic, the citizens, both of Rome and in 
the provinces, appear to have been divided into the classes of cives optimo 
jvre^ and cives non optimo jvre^ or plebeian. The former enjoyed the 
privilege of voting for the candidates to high offices, and of being eligible 
to them. The municipalities of the provinces were governed, as to their 
internal administration, by a Senate, called, first, ordo decurionmrij sub- 
sequently ordo simply, and latterly curia, whose members were curiales, 
or decuriones. When Augustus permitted the municipes to send their 
sufirages in writing for the elections at Rome, he confined this privilege 
to the decurionea. From this time the name municipes, originally given 
to all the inhabitants, is used almost synonymous with decuriones. See 
Savigny Geschichie des Romischen Rechts im Mittelalter, Band, /., c, 2^ 

B 2 



4 THE LAW OF DOMICIL. 

domicil was frequently brought under the consideration of 
the jurists of ancient Rome (e). 

VI. It is the remark of a great jurist of the present 
day that the Canon law, where it modifies the civil law, 
has obtained an European reception as general as that law 
itself (/> 

Dissertations on the Law of Domicil under that system of 
jurisprudence were provoked by various causes — such as the 
prohibition imposed on the presbyter to administer sacred rites 
to a person belonging to the congregation (parochianus) of 
another church — the law that a person in holy orders might 
become subject {suhditus et dioc(Bsanus) to the jurisdiction of a 
bishop ratione domicilii — the law which, in order to check the 
encroachment of reUgions houses upon parochial churches, 
ordered a certain portion {canomca portio) of the ecclesiastical 

(e) The following passages should be studied in the Digest and Code 
for an accurate acquaintance with the language of Roman jurisprudence 
on the subject of Domicil : — 

Dig. 1, t. 9, 1. XI. — De Senatoribus. 
Dig. 2, t. 15, L 8 — ^De transactionibus. 

Dig. 4, t. 6, 1. 28 — Ex quibus causis majores viginti "quinque 
annis in integrum restituuntur. 

* Dig. 5, t. 1 — De Judiciis et ubi quisque agere vel conveniri 

debeat. 

* Dig. 26, t. 5 — De Tutoribus et Curatoribus datis, &c. 
Dig. 27, t. 2, 1. 30, 46, s. 2 — ^De Excusationibus. 
Dig. 49, t. 10, 1. V. — De injuriis et famosis libellis. 

* Dig. 50, t. 1 — Ad Municipalem et de Incolis. 

Dig. 50, t. 16, 1. CXC. CCXXXIX.— De verborum significa- 
tione ; Dig. 23, t. 2, 1. 5 — De ritu nuptiorum ; Dig, 40, t. 5, 
1. 28 — De fidei commissariis libertatibus. 

* Cod. 7, t. 33 — ^De prsescriptione longi temporis, decern vel 

viginti annorum. 

* Cod. X. t. 40 — De Incolis et ubi quis domicilium habere videtur, 

et de his qui studiorum caus& in ali& civitate degunt. 

The * denotes the most important passages. 

(/) Savigny, System dea Bomischen RechU^ Band, 1, Kap. Ill, § 17, 
p. 75 — (t Denn auch dies hat eine gleich AUgemeine Europaische Aner- 
kennung gefunden^ wie das Romische.** 
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dues of sepulture to be paid to the parish church of the 
domicil of a deceased person, who had desired to be buried 
with the members of a religious fraternity. With reference to 
these and other subjects, rules were laid down, and opinions 
were given by Canonists how a domicil might be created, 
acquired, and abandoned {g). 

VII. Savigny, in his learned work on the History of the 
Roman law in the middle ages, ascribes the growth of personal 
rights and personal, as opposed to territorial laws, to the 
state of society which ensued on the conquest of the Roman 
Empire by the barbarians, after which both races lived together 
preserving their separate manners and laws. " The modems," 
he observes, "always assume that the law to which the individual 
owes obedience is that of the country where he lives : and that 
the property and contracts of every resident are regulated by 
the law of his domiciL In this theory the distinction between 
native and foreigner is overlooked, and national descent is 
entirely disregarded: not so however in the middle ages, 
where, in the same country, and often indeed in the same 
city, the Lombard lived under the Lombardic, and the Roman 
under the Roman law" (h), 

VIII. When the darkness of the middle ages began to dis- 
appear, and the pacific intercourse of European nations to 
increase, the subject of domicil came to be discussed by writers 
on Public and International Law (?!). As the subjects of one 



{g) A very elaborate disquisition on the subject is to be found in the 
treatise Augustini Barbosse de officio et potestate Episcopi. Pars secunda 
AUegatio IV. p. 172 ; see also 6 Decretal. 1. 3, t. 12, c. 2 ; Decretal, 
lib. 1, tit. 3, cap. XXIX.; see also Dictionnaire de Droit Canonique, 
tit. Domicile, and Denisart. Domicile, s. 40. See also the caees col- 
lected by Mascardus, in his great work "De Probationibus,*' Conp 
clusio DXXXV. Vol. 1. 

(h) Vol. 1, c. 3 : see also Story's Conflict of Laws, ch. 1, s. 2, note, 
where this passage is cited. 

(t) In the great American case of the Venus, it was said by Mr. Jus- 
tice Marshall, that " Grotius no where uses the word domicil," (3 



6 THE LAW OF DOMICIL. 

kingdom began to migrate into and reside in other countries, the 
various questions, arising from a conflict between the municipal 
regulations of the original and adopted country, gave importance 
to the Law of Domicil, and rendered the maintaining a 
uniformity of rules respecting it in Christendom a matter of 
great consequence. 

The circumstance which has most contributed towards 
producing this effect has been the universal and increasing 
value of personal property. The Roman law made but sUght 
distinction between the rules applicable to personal and real 
property. This distinction issued from the maxims of the 
feudal code — from these, and from the comparatively insigni- 
iRcant value {j) of moveables or chattels arose the maxim, 
generally received in Europe, that moveables followed the 
person (mobilia sequuntur personum) ; while land was governed 
by the law of the country in which it was situated {lex loci ret 
sitce) (k). The progress of trade and commerce has since 
imparted to the law of chattels an interest and importance 
at least equal to that which regulates real estates. 

IX. Of modem nations France, Italy, Holland, America and 

Cranch's Reports, p. 278). This is a mistake, for the word is used by him, 
1. 2, c. 5, s. 24 ; the quotation is given at length in another part of this 
work. But it is among the writers who followed in the track which this 
illustrious man had opened, that the word is of frequent occurrence, and 
the thing constantly discussed. 

(J) Blackstone's Commentaries, Chap. 24, Book 2, " Hence it was that 
a tax of the fifteenth tenth, or sometimes a much larger proportion of all 
the moveables of the subject, was frequently laid without scruple, and is 
mentioned with much unconcern by our ancient historians, though now 
it would justly alarm our opulent merchants and stockholders." Mr. 
Reeves remarks that chattels are scarcely mentioned as objects of 
importance in treatises or reports before the time of Henry 6th ; Hist, 
of English Law, vol. 3, p. 15, s. 69. It is in the reign of Richard the Third 
that the Duke of Buckingham urges his master to grant him " The Earl- 
dom of Hereford and the moveablesJ'^ Richard 3, act. TV", sc. 2. 

(k) All jurists of all countries agree in this position ; so that, in the 
language of Bynkershoek, " adeo recepta hodie sententia est ut nemo 
ausit contra hiscere." Quaestiones Juris Privati, lib. 1, c. 16. 
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Germany (/) have produced able and elaborate commentaries 
on the Law of Domicile and for a like reason, namely, the 
division of their territory into divers provinces, governed by 
divers customs and ordinances. In these countries no question 
could be more material to the individual than to ascertain to 
which law his person, his money, his dealings, and his testa- 
ment were subjected by the place of his domicil; before 
the Revolution no less than two hundred varying and con- 
flicting customs were furnished by the provinces of France. 
In the twenty-six United States of America, the subject, from a 
similar cause, has undergone frequent and careful investigation. 

(0 These, among many other foreign writers, may be mentioned at 
among the best and most accessible : — 

CuJQjcius on the 7 Code, t. 33, de Pr»8criptione, &c, on 27 Dig. de 
Excusationibus. 

J, Voet, 1. T. t. 1, 8. 92, &c. Conmient. on Dig. 5, de Judiciis, espe- 
cially useful to those who wish to prosecute their studies further 
into the Ciyilians, from his frequent references to Zangerufl, 
Donellus, Christinseus, and Stuvirus. 

Bynkershoek — Qusestiones Juris Privati, 1. 1, c. XXI. 

Barbosa—de off. Epbcopi, Part 2, All. IV. 

Jdascardus — de Probationibus Concl. 535. 

Carpzovius — Processus Juris, t. 3, a. 1. Forum oompetens quodnam 
dicatur ratione domicilii. 

Tractalio de domicUio Eherhardina Pr€Bstde, Wolfgang Adamo LaU' 
terhachf 1663. (For the inspection of which I am indebted to mj 
learned friend. Dr. Twiss). This is perhaps not to be reckoned 
among the books generally accessible, but it contains the best 
separate treatise on Domicil which the Germans have produced* 

Denizart — Collection de Decisions, tit. Domicile. 

Pothier — Introduction generale aux coutumes D*Orleans. 

Merlin — Repertoire de Jurisprudence, tit. Domicile. 

Damat — Loix Civiles dans leur ordres naturelles, t. 16, s. 3. 

TouUier — Le droit Civil Fran^ais suivant Tordre du Code, 1. 1, t. 5, 
n. 362—378. 

Locre — Legislation de la France, tome 3, liv. 1, tit. 3. 

Story — Commentaries on the Conflict of Laws, ch. 3. 

£en/— Commentaries on American Laws, Part V. Lecture, 35, 
Part VI. Lecture, 37. 
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In England the consideration of it Is of comparatively recent 
date (m). I find Sir Leoline Jenkins^ speaking of domicil in the 
reign of Charles the Second, as " a term not vulgarly known "(w); 
and the answer of this learned civilian to the statement of the 
French lawyers, claiming for the Duchess of Anjou the suc- 
cession to the Dowager Queen Henrietta Maria's goods, as 
having died domiciled in France, is the earliest exposition in 
England of the Law of Domicil which I have been able to 
discover. In this case. Sir LeoHne Jenkins admitted, that the 
Law of a fixed domicil ought to regulate this disposition of the 
personal property of every deceased person (o). This doctrine 

(m) See remarks of Lord Campbell, in Advocate General v. Thomson, 
12 Clark & Finelly's Reports, (House of Lords), p. 28, cited at length 
below. 

(n) See his letter to King Charles the Second from Nimeguen, 
1676, as to the sentence pronounced by the Scotch Court of Admiralty, 
upon a Swedish vessel. — Life of Sir L. Jenkins, 2 vol. p. 785. 

(o) " Ne merite pas le nom d'un domicile fixe et tel qui doit regler 
la succession soit qu'on en juge selon le droit de France ou selon celuy 
de VAngleterre ou bien selon le droit Romain qui est commun k tant de 
nations." — Life of Sir L. Jenkins, 2 vol. p. 668. But the earliest cases 
judicially decided in England, upon the question as to the disposition of 
the personalty of a person, whose domicil was in one place and personalty 
in another, were the cases of Cholmley v. Cholmley, 2 Vernon's Reports, 
47, in 1688, and of Webb r. Webb, 1689, Robertson on Personal Suc- 
cession, p. ] 05 ; in both which the Court of Chancery pronounced that 
the custom of London followed the person and prevailed over the custom 
of York, which was the law of the domicil. In these cases the deceased 
parties were freemen of London : and, as late as 1826, there has 
been a decision con^rming this anomaly to the general law of domicil 
in favour of the custom of the city of London ; Onslow v. Onslow, 
1 Sunon's Reports, 18. ^ 

Lord Hardwicke appears to have been the first judge who clearly laid 
down the law in England, " that the personal estate follows the person 
and becomes distributable according to the law or custom of the place 
where the intestate lived." This was in a case decided in 1744; Pipon 
V, Pipon, Ambler, p. 25 ; in Thorne r. Watkins, 2 Vesey, 35. The same 
judge in 1750, pronounced that the case of a Scotch personal succession 
was regulated by an English Domicil. 

Jn Sill V. Worswick, 1 H, Blackstone, 665, Lord Chancellor Lough- 
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was subsequently upholden by Lord Chancellor Hardwicke^ 
about the middle of the last century, and was finally con- 
firmed by Lord Chancellor Thurlow, in the great case of 
Bruce v, Bruce (/?), appealed from the Scotch Courts to the 
House of J^ords in 1790, The opinions of these high autho- 
rities seem not to have reached Scotland in a fully authentic 
shape, and it required another decision of the House of Lords 
firmly to engraft this principle of jurisprudence upon Scotch 
law(y). 

Of late years, the extent and variety of our colonial (r) 
dependencies, and the importance of the interests at stake, 
especially with regard to the marriage contract, governed by 
different laws in the north and south of the same kingdom, 
have produced a more accurate acquaintance with this branch 
of jurisprudence, in its appUcation to British subjects ; while 
during the long maritime war which grew out of the French 
Revolution, it came also to be considered in its application to 
the subjects of other nations, in our courts of the Law of 
Nations. 

X. In the following pages, it will be attempted to collect 
together and set forth, under each division of the subject, those 
maxims of jurisprudence relating to the Law of Domicil, which 
are contained in the sources mentioned above, namely, in the 

borough said, " It is a clear proposition, not only of the law of England 
but of every country in the world where law has the semblance of a 
science, that personal property has no locality." 

(/>) See note to Marsh v. Hutchinson, 2 Bosanquet and Pidler's 
Reports, p. 229. 

(q) Hogg V. Lashley, see Robertson on Personal Succession, pp. 126 — 
150. The earlier decisions as to the law in Scotland seem to have been 
correct, but there had been, Mr. Bell says, "a very distressing ver- 
satility of opinion." Commentaries on the Law of Scotland, 1 vol. p. 683. — 
It should appear too that the Ecclesiastical, Courts had held the doctrine 
of the Ux loci ret sita, but see Somerville v, Somerville, 8 Vesey, 750 ; 
and the opinion cited above of Sir L. Jenkins. 

(r) Mr. Burge's Comment, on Foreign and Colonial Law, vol. 1, c. 2, 
Chapter on Domicil; Mr. Henry's Report of the case of Odwin v, 
Forbes, Appendix. 
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Roman and Canon law^ in the opinions of European and 
American jurists^ the decisions of European and American 
tribonals, with a more especial reference to the decisions of 
the various Courts of Justice in Great Britain. 

It will be seen that this question has undergone much dis- 
cussion in Westminster Hall, in the Ecclesiastical and Admiralty 
Courts, the Privy Council, the Courts of Equity, and the House 
of Lords. 



11 



CHAPTER 11. 

DEFINITION OF DOMICIL. 

XL The definition of domicile according to the Roman 
Law, is as follows : — 

" Li whatsoever place an individual has set up his household 
gods, and made the chief seat of his affairs and interests, from 
which, without some special avocation, he has no intention of 
departing; from which, when he has departed, he is considered 
to be from home ; and to which, when he has returned, he is 
considered to have returned home. In this place, there is no 
doubt whatever, he has his domicil" (a). And to these cri- 
teria are added in another place, " where a man lives with his 
wife and children, and keeps his writings and accounts." And 
again, ** Where he buys, sells, contracts ; where he frequents 
places of public amusement, celebrates the festivals of the year, 
bears the charges of the place, and enjoys the privileges of an 
inhabitant" And, again. " It is not bj^ naked assertion, but 
by deed and act that a domicil is established." 

XIL So that, according to a French civilian of high autho- r 
rity, *' Those who have no intention of fixing their domicil in , 
a place, but are absent somewhere for convenience, necessity, 

(a) Si quls negotia sua non in Colonitl sed in municipio semper agit, in 
illovendit, emit, contrahit, in eo foro, balineo, spectaculis utitur, ibi festos 
dies celebrat, omnibus denique mimicipii commodis, nullis coloniarum 
fruitur : ibi magis habere domicilium quam ubi colendi ruris caus^ ver- 
satur, videtur, Dig. 50, 1. 1. 27. In eo loco singulos habere domicilium non 
ambigitur, ubi quis larem ac fortunarum suarum summam constituit, 
unde rursus non sit disessurus sis nihil avocet, unde cum profectus est 
peregrinari videtur, quod si rediit peregrinari jam destitit. Code X. t* 
40-7. Eam domum unicuique nostriun debere existimari constitutum 
est ubi quisque sedes et tabulas haberet, suarumque rerum constitu- 
tionem fecisset, Dig. 50, t. 16, 20^. Domicilium re et facto transfertur 
non nud^ contestatione. Dig. 50, t. 1, 20. 
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or business^ by no lapse of time can create a domiciL Since, 
neither the intention without the fact, nor the fact without the 
intention, is sufficient for this"(i). 

The definition of a modern French jurist is as follows: — 
** Domicil consists in the moral relation subsisting between 
'^ a man and the place of his residence, where he has fixed the 
seat in which his fortune is administered, and the establishment 
of his affairs. We say, the moral relation, because domicil 
does not consist in physical existence, nor in an actual residence 
in a place, but in the attachment contracted by a person for 
the place which he has chosen for the centre of his nego- 
tiations" (c). Whether this definition does, in reality, throw 
any clearer light upon the subject, may well be doubted. 

XIIL According to Vattel " Domicil is an habitation fixed 
in some place with an intention of remaining there always" {d). 
Upon this an American judge remarks, "Probably the meaning 
of Vattel is that the habitation fixed in any place without any 
present intention of removing therefi'om is the domicil "(e) ; at 
least he pronounces it " better suited to America." Vattel's 
definition is clearly inadequate to the notion of a principal (/) 
domicil received in British Courts of Justice. 

XIV. Boullenois, in his Treatise on the Personalty and 
Realty of Laws, &c., says, 

" Though it be true that man is born to be in motion, and 
to traverse this earth which God has given him, he is not made 
to dwell in all the places which necessity compels him to tra- 

(b) D'Argentre ad Leg. Britonum. Art. 9, n. 4. " Quamobrem qui 
j figendi ejus animum non habent, sed usus, necessitatis aut negotiationis 
I caus4 alicubi sint protinus a negotio discessuri domicilium nuUo temporis 

spatio constituent: cum neque animus sine facto, neque factum sine 
animo ad id sufficiat." Cited by Denisart, tit. Domicile^ Story, c. 3, s. 44. 

(c) Proudhom Cours de Droit Fran^ais, tome 1, p. 119, cited with 
approbation in " Traite du Domicile, et de TAbsence, par A. T. Desquiron, 
k Paris, 1812, p. 42." 

(d) Vattel, Droit des Gens, 1. 1, c. 19, s. 218, du Domicile. 

(e) Putnam v. Johnson, 10 Massachusets Reports, p. 492, c. 486 ; see 
also Story's Conflict of Laws, ch. 3, s. 43. 

(/) See below Chapter III., " Can a man have two domicils ?" 
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verse ; he miist have a place of repose, a place of choice and 
predilection, a place of society, a place where he can enjoy, 
with his family, the advantages of his labours and cares : this 
place it is which we call domicil, and where a man, by a kind 
of fiction, belongs. He cannot be said to belong to a place 
unless he be there in the spirit and meaning of abiding there, 
and having his ordinary habitation there "(^) 

XV. Lord Alvanle'y commends the wisdom of Bynker- 
shoek (h) for hazarding no definition ; and it must be admitted, 
that among the various definitions (i) to be found in publicists, 
none are completely' satisfactory. Perhaps the American Judges 
have been the most successful in their attempts, and from a 
combination of their dicta upon different occasions, we may arrive 
at a tolerably accurate definition in designating it " a residence 
at a particular place, accompanied with positive or presumptive 
proofof an intention to remain there for an unlimited time"(j), 
Domicil answers very much to the common meaning of our 
word " home ;" and, where a person possessed two residences, 
the phrase, " he made the latter his home," would point out 
that to be his Domicil (A). 

(g) Traite de la Personalite et de la Reality des Lois, Coutumes, 
Statuts, par forme d*Observations, Obs. 32, p. 40. 

(h) Somerville v. Somerville, 5 Vesey*s Reports, p. 750. 

(i) See Maltass v. Maltass, Robertson's Eccles. Reports, p. 73. 

(y) Guier v. Daniel, 1 Binney's Reports, 349, note; "a residence 
at a particular place accompanied with positive or presumptive proof of 
continuing there for an unlimited time." 

Ebbers v. Kraft, 16 Johnson's Reports, p. 128 — " an indefinite inten- 
tion of remaining." 

The Frances, 8 Cranch — " a permanent settlement for an indefinite 
time." 

Johnson v. Sundry articles of Merchandize, Peter's condensed Reports 
of cases in the Supreme Court of the United States, vol. 3, p. 171 — " the 
time is not so essential as the intent.," 

(k) Wolff, Jus Gentium, c. 1, s. 137, says, "domicilium dicitur habi- 
tatio aliquo in loco constituta perpetuo ibidem movendi animus — idiomate 
patrio dicitur die JBehausung" This idiom however appears to have 
been superseded in the German of the present day by the word * Woh' 
nort^ at least, this is the word used by Savigny in his last work, System 
des Romischen Rechis, Band, V. s, 243. 
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XVL All jurists agree, that there must be both intention 
and fact to constitute a domiciL The French jurists seem to 
have rather leant to the extreme doctrine of the civil and canon 
law, that, without intention, no length of time can constitute 
a domicil, to which, I shall have occasion to show in another 
part of this Treatise, the law in England has been less inclined (/). 
It seems, however, to be universally admitted by all jurists, 
that the fact is admitted only as a proof of the intention (m) ; 
but then there are certain facts which the law considers as 
undoubted evidence of that intention — facts which may be 
regarded as speaking a language on this point, at least, equally 
entitled to beUef with any declarations, oral or written, even 
of the person himself. This part of the subject will be dis- 
cussed in considering the change of Domicile the criteria of 
which are nearly the same as those of its original existence (n). 

(I) " Domicilium, domus, sedes domestica, habitatio certa et diutuma^ 
is the not inelegant definition of ForcelUni, Lexicon cur^ FacciolatL 
Etymologists derive domicilium from " domus^'' and " cofo." 

(m) See Locr^ Legislation Civile de la France, tome 3, 1. 1, t. 3, 
Partie 2, p. 415. 

(n) " Frobatur mutatio eisdem fer^ modls ac prima constitutio." — 
Voet, 1. V. t. 1, s. 99. 
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CHAPTER III. 

CAN A MAN HAVE TWO DOMICIL8? 

XVII. Can a man have two Domicils ? is a question which 
should be resolved at an early stage of any disquisition upon 
this branch of law. 

The Roman law answered in the affirmative, that is, when 
a man had so set up his household gods in both places, as to 
appear equally established in both ; and this answer, properly 
understood and qualified, is not incorrect, with reference to 
the international law of the present day (a). 

XVIII. It is the remark of Domat (J), and of other jurists, 
that though it may be difficult, or impossible, for a man to have 
two domicils, which shall be equally the centre of his affairs, 
according to the definition already given ; and though a man 
can have but one principal domicil, yet a man may have two 
or more domicils (c) for different purposes. In the case of Lord 
Somerville, the Master of the Rolls observed on the novelty 
of the question, as being " between two acknowledged Do- 

(a) "Yiris prudentibus placuit duobus locis posse aliquem habere 
domicilium si utrobique se instruxit, ut non ideo minus apud alteros se 
colloclUse yideatur.** Dig. 50, 1. 5, Ad Municip. 

(ft) Domat, 1. 1, t. 16, § VI. 

Duranton, Cours du Droit Fran^ais, 1. 1, t. 3, § 359. 

(c) "Mais on pent avoir deux domiciles dit la demoiselle de Kerbahu 
et n'est-ce pas ce qui a 6t6 juge dans la succession du Prince de Guimen^, 
par Tarr^t du 6 Septembre, 1670 ? Ainsi le Comte d'Hautefort pouvoit 
^tre domicilii K Paris et K Hauterive. Deux responses fait cesser une 
pareille objection. La premiere est que si Von pouvoit avoir deux domi^ 
dies ce seroitpar rapport a des objets tout differens; ainsi Tune pourroit 
^tre un domicile de fait qui influeroit sur tout ce qui regarde directe- 
ment la personne domiciliee ; Tautre un domicile de droit et de volonte, 
qui decideroit du sort de la succession. Le cas est sans doute fort extra- 
ordinaire, et peut-^tre m^me que dans les regies il ne devroit point etre 
admis," &c. Cochin's argument in the case of the Marquis d*Hautefort, 
(Euvres, t. 3, p. 327. 
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micik''(rf), and upon the question "which of two Domicils 
shall preponderate, or, rather, which is the Domicil, according 
to which the personal estate shall be regulated?" It cannot, 
therefore, be too carefuUy recollected, that Domicil is distin- 
guished by the various situations to which it is applied (e) ; 
that is to say, the circumstances which will be of force 
sufficient to impress the character of a Domicil in one instance, 
will fail to do so in another. 

XIX. The European and American law require the charac- 
teristics of the principal (J) domicil for cases of a testament, or 
distribution under intestacy. 

(d) 4 Vesey's Reports, p. 750. 

(e) Mr. Chancellor Kent's Commentaries on American Law, Lecture 
37, s. 4, note — " There is a political^ a civiL, and 9i forensic Domicil.** 

(/) "Le domicile de tout Fran^ais quant k Texercise de ses droits 
civils est au lieu ou il a son principal etablissement.** — Code Civil, t. 3, 
du Domicil. " A man can have but one domicil for the purpose of suc- 
cession." — Kent's Comment. L. 37, s. 4, note. 

So Grotius (in his opinion cited by Henry) says. To the solution 
of this question if we follow the written or Roman law and the commen- 
tators thereon, '^originis domicilium est immutabile et ideo qui alibi 
habitat, consetur habere duo domicilia." — Z. Origine, C, de Munidp, et 
orig. lib, 10, L AssumpHo.ff. ad Munidp, et ibi Bart. But this difficulty 
ceases if we consider the general custom of the Netherlands, nay even 
of the whole world, at this time, ** Secundum quam consuetudinum 
domicilium originis sol& voluntate mutatur ita ut originarius nullo modo 
adneat subjectus jurisdictioni originis : au consuetudini testimonium 
etiam prohibet Gail, 1. 2, obs. 36, dlcens earn et in Grermanili et ubique 
obtinere." This, says Henry, does not extend to cases of allegiance : 
Odwin V, Forbes, Appendix, p. 197 ; and in an opinion from a Dutch 
jurist, cited by the same author, occurs this passage, *' Sed ista omnia ita 
non procedunt (cum locus originis det domicilii presumptionem secun- 
dum ante dicta, pluribus tamen, puta tribus locis, quis domicilium habere 
possit) quin considerandum veniat an non et plurium domiciliorimi jure 
frui quis possit distinguenda vero hie sunt onera^ muneroy a successionis 
Jure de hoc modo qwBritur hic^^ -A^pp. 193. 

So too Yoet : *' Considerandum tamen eos qui quantum ad successio- 
nem aliosque effectus domicilium per negotiationem, tabemam, nudam 
habitationem, non constituisse intelliguntur, nihilominus quantum ad 
forum competens attinet illis in locis dum illic degunt recte conveniri,** 
&c. 1. V. t. 1, § 98, De Judiciis, &c. See too Fergusson*s Report of 
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XX. The facts and circumstances which might be held 
sufficient to establish a commercial domicil in time of war, 
and a matrimonial^ or forensic, or political Domicil in time 
of peace, might be such as would fail to establish a testamentary 
or principal domiciL ** There is a wide difference — ^it was 
observed in a judgment deUvered in a recent case before the 
Judicial Committee of the Privy Council — in applying the 
Law of Domicil to contracts and to wills " {g). 

XXI. It might, perhaps, have been more correct to have 
limited the use of the term Domicil to that which was the prin*- 
cipal domicile and to have designated simply as residences the 
other kinds of domicil ; but a contrary practice has prevailed, 
and the neglect (h) to distinguish between the different sub- 
jects to which the Law of Domicil is applicable, has been 
the chief source of the errors which have occasionally prevailed 
on this subject. 

XXII. Thus in a case (i ) brought before the Prerogative 

Consistorial Decisions in Scotland, p. 283 : *' We indeed all know that, 
besides this permanent domicil, a man may have many domicils of action 
at the same time,** &c. So the decisions known to the French law of the 
** Domicil du Secours," or pauper's domicil, " Domicile 61u," a domicil 
chosen for the purposes of the execution of a particular act, and of 
the ** domicile politique." See too the case of the churchwarden Stephen- 
son V. Langston, 1 Consistory Reports, (Haggard), 379. 

(g) Croker v. Marquis of Hertford, &c. June 13, 1844. Judicial Com- 
mittee of Privy Council. 

(A) See the " Discours " pronounced by M. Malherbe on the introduc- 
tion of the Law of Domicil into the Code Civil : " Chaque individu ne 
peut avoir qu'un domicile^ quoiqu*il, puisse avoir plusieurs risidences,** 
Locre Legislation de la France, p. 452, t. 3. 

^^The gradation from residence to domicil consists both of circum- 
stances and intention;** see Maltass v. Maltass, 1 Robertson's Eccles. 
Reports, p. 75. 

In the case of Hogg r. Lashley. The Lord Ordinary at first decided, 
'^ that there were two domicils at the dissolution of the marriage, one in 
London, the other in Scotland, but the last was the principal.** The 
Court however altered the Interlocutor, and found that there was but 
one domicil in Scotland. Morrison*s Decisions, 4619; Robertson on 
Personal Succession, p. 142. 

(i) Addams* Reports, p. 19, and note to p. 15 ; Curling v. Thornton. 

c 
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Court of Canterbury in 1823, Sir John Nicholl expressed a 
doubt whether a British subject was entitled so far exuere 
patriam, as to select a foreign in complete der(^ation of his 
British Domicil, which it was necessary he should do in order 
to render his property liable to distribution acc6rding to any 
foreign law; he considered this proposition as resting on no 
authority (J), and doubtful even upon principle (A). In a sub- 
sequent case, the same Judge held that there was no prece- 
dent for pronouncing that the property of a British subject, 
dying intestate in a foreign country in which he was domiciled^ 
was distributable according to the law of that foreign country, 
or for holding that if such British subject be domiciled in a 
foreign country, he had not a right to make his will according 
to the law of the country of his alkffiance, and not of his 
domicil (Q. 

(J) M. Fselix remarks, '* En genial lea anciens auteurs ne parlent 
que du changement de domicile^ en gardant la silence snr le changement 
de nationalite: c*est qu'alors les difierentes provinces du mSme Etat 
^taient regies par des lois ou coutumes non uniformes, de mani^re que 
le simple changement de domicile pla^ait Tindiyidu sous Tempire d*une 
autre loi," Traits du Droit International Prive, 1. 1, t. 1, 29, note 1. 

(k) Stanley ». Bemes, 3 Haggard's Reports, 373. 

(I) By the d6th statute of George the Third, chapter 52, section 2, a 
duty IS payable " for every legacy, specific or pecuniary, given by any 
will of any person out of his personal or moveable estate, or out of or 
charged upon his real or heritable estate/* Upon this act some most 
important decisions have been given: it is only necessary to mention two* 
If In re Ewiti^ 1 Crompton and Jarvis's Exchequer Reports, p. 151, (a. d. 
1830), decided that American^ Austrian^ French^ and Russian stock, the 
property of a testator domiciled in England, was liable to legacy duty. 

2, Thomson t?. The Advocate General, 12 Clark and Finelly's (House 
of Lords) Reports, p. 1, (a. d. 1845), decided, overruling the Scotch Court 
of Exchequer, that legacy duty was not payable by the legatees named in 
the will of a British bom subject who had died domiciled m a British colony, 
though the personal property was locally situate in Scotland, to which the 
statute extended. In this case Lord Campbell said, p. 28, *' My Lords, 
I believe that if the Chancellor of the Exchequer, who introduced thiB 
bill into Parliament, had been asked his opinion he would have been a 
good deal surprised to hear that he was not to have his legacy duty on 
such a fund as this, where the testator was a British bom subject, and 
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XXIII. These opinions of Sir John NichoU, however, were 
overruled by the High Court of Delegates (m), and the distinc- 
tion between the domicil of allegiance and the domicil for 
testamentary purposes repeated and firmly established (n) in 
the case of Lord Hertford's will. 

XXIV. To these remarks may be added an extract from a 
judgment by Lord Stowell in the Admiralty Court, in which 
the true distinction is perspicuously taken. 

It was a question as to the national character of the claimant 
of a vessel seized in the river Thames by the Marshal of the 
Admiralty. Lord Stowell said — " The question, therefore, 
comes to this, whether the claimant is quoad this property to 
be considered as a British subject? For some purposes, he is 
undoubtedly so to be considered; he is bom in this country, 
and is subject to all the obligations imposed upon him by his 
nativity. He cannot shake off his allegiance to his native 
country, or divest himself altogether of his British character, 
by a voluntary transfer of himself to another country. For the 
mere purposes of trade, he may, indeed, transfer himself to 
another state, and may acquire a new national character" (o). 
This chapter should not be closed without mention of what has 

had been domiciled in Great Britain, and had merely acquired a foreign 
domicil, and had left property that actually was in England or Scotland 
at the time of his decease. The truth is, my Lords, that the doctrine 
of Domicil has sprung up in this country very recently, and that neither 
the Legislature nor the judges thought much of it ; but it is a very con- 
venient doctrine, it is now well understood, and I think that it solves the 
difficulty with which this case was surrounded/* 

(m) A further distinction taken in the case of Lord Hertford's will as to 
the law of Domicil not applying to personal property which was deposited 
in different countries, was overruled both by the Prerogative Court and 
the Judicial Committee of the Privy Council. See remarks of Lord 
Chancellor on this point in Bempde v. Johnson, 3 Yesey's Reports, 19d« 

(n) It was never the custom of the Judges Delegate to give reascma 
in open court for their decisions ; but in Lord Hertford's case, Mr. Baron 
Parke declared that they had intended to lay down the rule broadly in 
Stanley v, Bemes. 

(p) The Ann, Dodson's Admiralty Reports, p. 223 ; see also Wheaton'i 
Elements of Liternational Law, p. 159. 

c 2 
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been considered^ by high authority, the only possible case of 
two principal Domicils, which would arise in modem times. 

XXV. At the end of his judgment in Lord Somerville's case, 
the Master of the Rolls observed, ^^ I shall conclude with a few 
observations upon a question that might arise ; and which I often 
suggested to the Bar. What would be the case upon two con- 
temporary and equal domicils; if ever there can be such a case? 
I think such a case can hardly happen, but it is possible to sup- 
pose it A man bom, no one knows where, or havinfi; had a 
domicil that he has completely abandoned, might acquire in 
the same or different countries two domicils at the same 
instant, and occupy both under exactly the same circumstances; 
both country houses, for instance, bought at the same time. It 
can hardly be said, that of which he took possession first is to 
prevail Then, suppose he should die at one, shall the death 
have any effect? I think not, even in that case; and then ex 
necessitate rei, the lex loci rei sitce must prevail; for the country 
in which the property is would not let it go out of that, until 
they knew under what rule it is to be distributed. If it was in 
this country, they would not give it up until it was found that 
he had a domicil somewhere." 

XXYI. It appears that the case suggested by the Master of 
the Rolls had occurred in France. In 1680, a question arose 
as to the succession to the Prince de Guemenfe. The Prince 
appears to have left an equal amount of moveables, at his 
residence in Paris and at his residence on his estate, at 
Verger, in Anjou. It must be presumed (for the statement in 
Merlin is meagre), that, in other respects, an equal attachment 
to both places was manifested. It was decided that the custom 
of each place should regulate the succession to the goods 
found therein ; in other words, that the lex loci rei sitce should 
prevail (p). 

(p) Merlin Rep. de Jurisp. t. 8, Domicile, §. 7. 
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CHAPTER IV. 

CAN A MAN BE WITHOUT A DOMICIL? 

XXVIL The Roman law (a) answered this question by 
saying, that it is difficult for any one to be without a domicil; 
but even this might happen, if a person having abandoned his 
domicil, should make a journey by sea or land, seeking a place 
wherein to establish himself, he might be without a domicil. 
And Domat adopts this view of the case. 

XXVIIL But a different view has been taken by other (b) 

jurists, and, especially, by those of Great Britain and America. 

They hold that the former Domicil is not abandoned until 

a new one has been intentionally and actually (animo et 

facto) acquired. 

** A third rule I shall extract, (said the Master of the Rolls, 
in the case of Somerville) is, that the Domicil of origin 
is to prevail, until the party has not only acquired another, 
but has manifested and carried into execution an intention of 
abandoning his former domicil, and taking another as his sole 
domicil (c). 

A British-bom subject had been employed as American 
consul at the Cape of Good Hope, and was engaged in a house 
of trade there. A ship belonging to him was taken by a British 
cruiser, on her voyage from the Cape to Europe. It was con- 
tended that he was not a Dutch merchant, as he had intended 
to remove to America ; but Lord Stowell said — " A mere in- 

(a) ^* Difficile est sine domicLlio esse quemquam. Futo autem et hoc 
procedere posse si quis domicilio relicto naviget vel iter faciat qucerens 
quo se conferat atque ubi constituat: nam hunc puto sine domicilio 
esse." Dig. 50. 

(&) Duranton, 1. 1, t. Ill, s. 360; Storj*s Conflict of Laws, ch. 3; 
National Domicil, p. 52. 

(c) 5 Vesey, 787. 
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tention to remove has never been held sufficient without some 
overt act; being merely an intention^ residing secretly and 
undistinguishably in the breast of the party, and liable to be 
revoked every hour. The expressions of the letter, in which 
this intention is said to be found, are, I observe, very weak 
and general, of an intention merely infuturo. Were they even 
much stronger than they are, they would not be sufficient; 
something more than mere verbal declaration, some solid fact, 
shewing that the party is in the act of withdrawing, has always 
been held necessary in such cases " (rf). 

XXIX. (e) The original Domicil, and the native character, 
easily revert ; and, therefore, it has been laid down by the Ame- 
rican {f) Judges, that a person resumes his native character 
as soon as he puts himself in itinere to return to his native 
country ; or as Lord Stowell said of a belligerent, lurking under 
the disguise of a neutral, " the vice of his old character is 
revived." 

And so in Munroe v, Douglas (^), it was laid down (A), 
by the EngUsh Vice Chancellor, an acquired Domicil ** remains 
until a subsequent Domicil be acquired, unless the party die 
in itinere (i) towards an intended Domicil." And in Colville v. 
Lauder, it was observed^ on the Scotch Bench, that when the 

(d) The President, 5 Robinson^s Admiralty Keport, 279; see also The 
Falcon, 6 Bobinson, p. 198. 

(e) La Yirginie, 5 Bobinson, 99. 

(/) This national character, which a man acquires hj residence, may 
be thrown off at pleasure by a return to his native country, or even by 
turning his back on the coimtry in which he has wended on his way to 
another. It is an adventitious gained by residence, and which ceases by 
non-residence ; it no longer adheres to the party from the moment he 
puts himself in motion bond fde to quit the coimtry, sine animo remo- 
vendi. (The Francis, 1 Gallison's Report, 467 — 469). 

{g) lie Phcenix, 3 Bobinson, 191. 

QC) 5 Haddock's Chancery Beports, pp. 379 — 406. 

(t) Pothier seems to think that the change is not effectual till the 
actual arrival at the new place. " La volonte de transferer notre domi- 
cDe dans un autre lieu doit etre justifi^e. Elle n'est pas equivoque lorsque 
c'est un benefice, une change ou un autre emploi non amovible qui nous 
y appelle. En ce cas, des que mms y sommes arrivh nous y acquSrons 
domicile et nous perdons Fancien.** Litrod. Gen. aux Cout. 13. 
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deceased (a native of Scotland) was at St Vincent's, his suc- 
cession must have been regulated by the law of England ; but 
after leaving that island, he must in the whole circumstancesy 
be considered as in transitu to Scotland (A). 

XXX. (I) A vagabond is said to be a person who, without 
travelling in quest of a Domicil, has really and truly no certain 
Domicil at alL 

XXXI. A fiimiliar example occurs in the instance of Gipsies. 
In one of the cases recorded in Cochin, it appears that it was 
attempted to include a ^* comedien," a travelling player, under 
this class. Cochin, however, combatted this doctrine, declaring 
that every man was bom with a Domicil, and that till he had 
acquired another animo permanendi, it would remain till his 
death (m). 

XXXII. In the leading American case of Guier v. O'Daniel, 

(A) Morrison's Succession, Appendix 1 ; see this case below. Craigie 
V. Craigie, 8 Curteis*s Ecclesiastical Beports, p. 445. 

(Q Domat. 1. 1, t. 16, s. 9. So it was argued in the Duke of Guise's 
case, that being exiled from France he had no domicil where he served 
as a general he would be a vagabond — ^which D'Aguesseau pronounced 
absurdum. Seeyattel,l.l,c. 1 9, s. 21 9, Des Vagabonds. **Les Vagabonds sont 
des gens sans domicile. Far consequent ceux qui naissent de parents vaga- 
bonds n*ont point de patrie : puisque la patrie d*un homme est le lieu 
0^ au temps de sa nabsance ses parents avaient leur domicile ou r£tat 
dont son p^e 4tait membre alors, ce qui reyient )k la m^e chose : car 
s*^blir pour toujours chez une nation, c'est en devenir membre au moins 
comme habitant' perp^tuel si ce n*est point avec tous les droits des 
citoyens. Cependant on peut regarder la patrie d*un vagabond comme 
celle de son enfant, en tant que ce vagabond sera cens^ n'avoir pas 
absolument renonc6 )k son domicile naturel ou d*origine.** This is little 
more than a repetition of WolfTs language, Jus Gentium, c. 1, s. 245. 

(m) Cochin CEuvres, t. 1, p. 184, pour Dame Louise Franyoise de 

Samsons. 

Carpzovius says, ** Vagabundum nuncupamus eum qui nullibi domi- 
ftiliiiw oontraxit habitationis, ita utnec forum sortiatur certum, originis 
verb domicilium si quis usque velit, parilm efficiet si vagabundus ibidem 
non reperiatur, licet nee inficias eamus conveniri ipsum posse in domicilio 
naturdi modo copia ejus haberi queat vel ex hoc ipso general! asserto : 
Vagabundum ubique conveniri, nee utitur exceptione incompetentiss, qui 
est vagabundus,** tit. 3, art. 1, s. 65 ; Frocessus Juris, &c. 
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it was contended^ among other things, that Thomas Guier, 
being a seafaring man, a sort of vagabond on the ocean (n), 
was without a Domicil ; but the Court held that his Domicil 
of origin remained. 

The rule is laid down by one of the latest writers upon 
Private International Law, that children of unknown parents 
must be considered as domiciled in the territory where they 
actually are ; this is said to be a rule generally acknowledged 
and received (o). 

(») Guier v, O'Daniel, 1 Binney's Reports, p. 349, note^ vide ante, 
(p) Traite du Droit International PriVe, &c. par M. Faelix, 1. 1, t. J, 
§ 29, note 2. 
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CHAPTER V. r 

DIFFERENT KINDS OF DOMICIL. 

XXXIII. The kinds of Domicil may be reduced to three* 
1. The Domicil of Origin or Birth. (Damicilium oriffinis vel 
naturale). 2. The Domicil by Operation of Law (necessariuniy 
3. The Domicil of Choice, where one is abandoned and 
aoother acquired. {Vbluntariuniy adscititium — Damicik de 
Chaix) (a). 

XXXIV. The Civilians generally use the expression Do- 
micil of Origin (domicilium oriffinis) as synonymous with Domicil 
of Birth (domicilium nativitatis). Though if the parents were 
on a journey, or temporarily absent from their own domicil, 
that, and not the accidental place of birth, was the domicil of 
the child. " The domicil of origin is that arising from a man's 
birth and connections," according to the case of Somerville v. 
Somerville (b). 

XXXV. The question of origin made the chief distinction 
in the Roman law between the ^^civis^ and the ^^incola.^ 

(a) Wolff, c. 1, s. 138, Jus Gentium; Vattel, 1. 1. c. 19, s. 218; Pothier, 
Introd. G«n. aux Gout. s. 12. 

(&) " Exemplo senatorii ordinis Fatris originem unusquisque sequitur.** 
Code 10, 31, 36. 

*^ Est autem originis locus in quis natus est, aut nasci debuit Licet forte 
re ips& aHbi natus esset, matre in peregrinatione parturiente.** J. Yoet, 
1. y. t. 1. s. 91. 

According to the law of England, even the children of aliens not at 
enmity with the Crown, if bom tmthin the reaim^ are natural-bom subjects ; 
and all children, whose fathers or grandfathers by the father's side, were 
natural-born subjects, are, with certain exceptions, deemed natural-born 
Objects themselves. Stephen's Commentaries, vol. 2, p. 427 ; see also 
Kent's Commentaries, Lecture, 25, vol. 2 ; 5 Vesey's Reports, 750 ; 
Traite du Droit International Prive, &c. par M. Fselix, (Paris, 1843), 
1. 1, t. 1, 27. 
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Origin made the first, Domicil the latter ; that is, the acquired 
as distinguished fix>m the inherited domicil (c)» 

XXXVL The effect of origin, as an ingredient in the con- 
sideration of the circumstances which constitute a change of 
domicil, will be discussed in a later chapter in which the 
" Domicil of Choice" finds its place. 

XXXVIL Domicil hy operation of law comprises two 
classes of persons. 1. Those who are under the control of 
another, and to whom the state gives the Domicil of another. 
2. Those on whom the state affixes a DomidL (L) By virtue 
of the employment or office they hold, (ii.) By virtue of some 
punishment inflicted upon them. 

XXXVIII. Under the first class may be reckoned the Do- 
micil of 1. The Wife. 2. The Minor (L) legitimate, and (ii) 
illegitimate. 3. The Student. 4. The Servant 

Under the latter class may be reckoned — 1. The Officer 
employed by the State, whether Civil or Military. 2. The 
Prisoner. 3. The Exile. 

(c) ** Civei qiiidem origo, xhanumiBsio, allectio, vel adoptio. IncoUu 
vero domicilium facit." Code X. 40, 7. 

**Incola est qui in aliquam regionem domicilium suum contnlit 
quern Grseci irapoucoy aj^Ilant." Dig. 50, 16, de Verb. Signif. 
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CHAPTER V. 

I. — ^NECESSARY DOMICIL — ^WIFE. 

XXXDC We have now to consider the case of those persons 
who are comprised under the first class^ the domicil of whom 
is determined by operation of law. 

XL. 1st of the Wife. 

The maxim of the Roman (a) and of Continental civilians^ 
and of this country and of America, is, that as the wife takes 
t he rank, so does she the domicil, of her husband. 
'all And the Widow retains it, by the same analogy (b), 
after the death of her husband. If, however, the widow marry 
again, her domicil will be that of her second husband; and, 
according to the Canon law, she had a right to be buried in the 
place of sepulture belonging (c) to the domicil of her last 
husband (d). 

XLIL This doctrine of the widow's title to the domicil of 
her husband, was successfully sustained by one of our most 

(a) " Item rescrips^runt mulierem quam di^ nupta est incolam ejus- 
dem civitatis videri, cujus maritus ejus est, et ibi unde originem traliit 
non cogi miineribus fungi.** Dig. 50, 1. 37. ^* Mulieres honore marito- 
rum erigimus, genere nobilitamus, et forum ex eorum person^ statuimus 
et domicilia mutamus.** Code XII. I. 13, X. 40, 9. 

(b) ** Vidua mulier amissi mariti domicilium retinet, exemplo claris- 
simse personse per maritum factse.** ** Sed utrumque aliis interrenientibus 
nuptiis permutatur.** Dig. 501-22. ^* Sui autem minoris ordinis virum 
postea sortitSB fuerint, priore dignitate privats, posterioris mariti sequen- 
tur conditionem et domicilium.** Code X. 40-9. 

(c) *^ Mulier autem quse plures yiros habuit successive si sepulturam 
non eligat est cum viro ultimo cujus domicilium retinet et honorem 
tumulando.** Decretal, 1. 3, t. 12, c. 3. 

(d) **Ea quae desponsa est ante contractas nuptias suum non mutat 
domicilium.** Dig. 50, 1. 32. And J. Yoet observes, " Quamvls multis 
in partibus juris nostri sponsa uxoris loco sit, veluti in injuriis, dotis 
privilegio, dotali fundo aliisque, domicilii tamen intuitu contra est ; cum 
desponsata ante contractas nuptias suum domicilium non mutat.** L. v. 
t. I, § 92. 
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eminent civilians against the lawyers of France, in the question 
of the disputed snccession to the personal property of Henrietta 
Maria, widow of Charles the First. 

XLin. The French lawyers daimed the property for the 
Duchess of Anjou (e), her daughter, allq^ing that Charles the 
Second, the Duke of Toik, and the Princess of Orange (the 
other children), were excluded and disabled by the ^^ droit 
iaubaxne^ which took effect because Henrietta Maria had died 
domiciled in France. 

They reasoned in this manner; that the Dowager Queen 
of England was a Frenchwoman, bom the daughter of Louis 
the Thirteenth, from whom she had received a ^^dofT of one 
hundred thousand crowns; that having fled fit>m England 
in 1645, she purchased a house in France, and lived there for 
twenty-five years, till the dme of her death, visiting England 
only twice during that period, and dying in her French resi- 
dence ; that she was, therefore, a domiciled native of France ; 
and that the acknowledged rule of ^ mobilia sequuntur per- 
sonam " must be applied to the quesdon of succession to her 

personal property. 

XLIV. It was aigued, on the other side, by Sir Leoline 

Jenkins, that it was a dear proposition of public law, that the 
wife followed the domicil of her husband; that she always con- 
tinued to do so ; and that no length of absence fit>m her husband 
could afiect this right; that the Queen Dowi^r of England 
originally went to France in obedience to the order of her 
husband, at the time when England was embroiled in civil 
war; that she afterwards resided there for the sake of her 
health, having returned to France for the purpose of attending 
the marriage of her daughter to the Duke of Anjou ; that she 
had always herself considered England as her domicil; that 
there she had a palace (Somerset House), moveables, and 
officers, who received their wi^s there; that during her 
absence she had laid out considerable sums in the reparation 
of Somerset House ; that her letters to her son Charles the 
Second demonstrated that ill health alone prevented her firom 

{e) Better known in our history as Dachess of Orleans. 
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closing her life iq London ; and, l^tly, that it did not become 
France^ which held that all the great nobles of the kingdom, 
and officers of the Crown, were domiciled at Paris, the metro- 
polis of the realm, to deny the application of the same prin- 
ciple to the Queen Mother of England^ and to refuse to consider 
her as an integral part of the Royal Family of that kingdom. 

XLV. The reasoning of Sir L. Jenkins prevailed. It is 
obvious that the mam argument is founded upon the widow's 
retention of the marital domicil ; the point of her residence in 
France, having been for the most part that of an exile and 
compulsory, does not seem to have been much pressed, though 
it is glanced at; but her latter residence is said to have been 
under the constraint of ill health (doit Stre estimee fortuite, 
passagdre, et mesme contrainte par son indisposition) (/). 

XLVL The betrothed, though in many respects enjoying 
the privileges of the wife, according to the Roman and Con- 
tinental law, remained, in respect to her domicil as before 
her betrothment 

XLVn. I am not aware of any decided case upon the ques- 
tion of the domicil of a wife, divorced a mensd et thoro; but 
there can be little doubt, that in England, as in France, it would 
not be that of her husband ; but the one chosen for herself 
after the divorce (y). 

(/) Wynne's Life of Sir Leoline Jenkins, Judge of the High Court 
of Admiralty, &c. &c. vol. 1, (life), p. XIX. vol. 2, (letters), pp. 665-70. 
Both the statement of the French lawyers and Sir Leoline*s reply are in 
the French language. 

(^) *^Le domicile d*une personne est aussi celui de sa femme. Comme 
la femme d^ Flnstant de la celebration du mariage, passe sous la puis- 
sance de son marl, elle cesse, en quelque fa9on ^^-voirpropriamperaonamy 
et elle ne fait plus qu*une mSme personne avec son marl. Elle prend, 
d^ cet instant, son domicile, celui de son marl devient le sien, et elle 
devient, des ce jour, sujette aux statuts personels du lui de ce domicile, 
qnoiqu'elle n'y soit pas encore arrivfe. Ceci n'est pas contraire 5k ce qui 
sera dit ci-apres, que la translation de domicile d*un lieu k un autre ne 
pent sWectuer que lorsqu'on y est arrivl, car ce principe a Ueu ^ I'^ard 
du domicile propre qu*une personne se propose d'etablir, et non k T^ard 
de ce domicile que la femme ne s*^tablit pas elle-meme ; mais qu'elle 
tient de son marl. Lorsqu'une femme est separ^e d*habitation par un 
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XLVJIL Hiere Jsanorher ezoepdoQ to the general rale men- 

^ tioned by Fiendijiiri8tB:nainely,tliat where the hnsband is under 

'u0^^ an interdict (wteniEg)y<y an idiot, orainiidm«n(AX a nd the wi fe 

m ted his gq«dian f ftrfricg), she jnaT chooae her own 
; andso^ aoooidingto the same law, where thehosband 
istransported, or condemned to an infiunoos punishment, as 
wo uld also, prolybly ^be the ca ge in England . 

XLDC Though there is no decisicm upon the question of 
the domidl of the wife, legally divoroed from the bed and 
board of her husband, there has been a decision upon the 
question of the domidl of the wife, when living apart from 
her husband. 

L. In the case of Donnegal (t) o. Donn^al, it was said 
that a party may have two domidls, the one actual, and the 
other legal; and primAfaciey ^ leag ^ the husband's actual and 
the wife's l^;al dgnSciTare^ne, wheresoever the wife may 

jagement, qui n'est siupendu par aacan appel ni opposition, elle peat 
8*etablir un domicile qui loi devient propre. (This is the language of 
Pothier*8 Introd. auz Coutumes, p. 4). According to the fixiat rng 
French Code, tit. Ill, art. 108 — ^La femme mari^ n'a point d*autre 
domicile que celui de son mari. 

Mr. Marcad^ obsenres, in his recent Commentary upon the French 
Codes, (kst edition, toL 1, p. 287), ** H j a cependant une exception ik 
la disposition de notre article, pour la femme separee de corps. Celle-ci, 
en effet, ^tant formfeU^ j^fjfi ||nfnri«^ pay le jugement de separation 'k 
habiter s^par^ent de son man, la doctrine et la jurisprudence, dans 
le silence de la loi, ont etabli qu*elle recouvrait, par 11^ le droit de se 
choisir un domicile propre ; c*etait aussi-B^ sous Tancienne legislation le 
sentiment de Pothier.** 

(h) *'*• II est mSme un cas particulier (sajs the same author) oil la femme 
mari^ peut avoir son domicile propre, sans Stre separ^ de corps ; c'est 
quand le mari est interdit, et que sa femme est nommee sa tutrice^ L*in- 
terdit, en efiet, aux termes de notre article, ne peut avoir de domicile 
propre, il est domicilii chez sontu tgur. Le mari done, dans notre 
h jpoih^e, sera domicilie die* safe^ie.' 

Cochin, in his argument on the Duchess of Holstein*s case, observes, 
**c*est qu*elle n*en pouvoit avoir d*autre que celui de son mari mais 
depuis que, par la separation elle est devenue midtresse du choix de son 
domicile elle Fa fix^ a Trelon,** &c. (Euvres, t. 2, p. 223. 

(t) 1 Addtm*s Ecclesiastical Reports, pp. 5, 19. 
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be personally resident ; and the residence of the husband in 
London was held to found the jurisdiction of the Consistory of 
London over the wife, who was resident in Ireland. 

LL So in Shackell v. Shackell (j), a case in the Arches 
Court of Canterbury, the husband, who resided at Egham, cited 
the wife, who resided at Paris, in the Court of Arches, on 
the legal presumption that she was resident within the same 
jurisdiction as her husband. 

LI I. But the leading case is that of Warrender v. War- 
render, in which the decision of the Scotch Court was affirmed 
on appeal to the House of Lords. The &cts of this case, so far 
as they are important in their bearing upon this point, may 
be given in the words of the judgment delivered by Lord 
Brougham. 

** Sir George Warrender, a Scotch Baronet, possessed of 
large hereditary estates in Scotland, bom and educated in 
that country, and having there his capital mansion, where 
he resided the greater part of the year, except when he 
held office, or was attending his Parliamentary duties in 
England, intermarried, in London, in 1810, with the daughter 
of die Viscount Falmouth, Anne Boscawen, who was bom 
and educated in England, and never had been in Scotland 
previous to the marriage. After that event, she was twice 
there with her husband ; but, subsequently, he resided for the 
most part in London, to discharge the duties of Lord of the 
Admiralty and Commissioner of East India Affiurs: offices 
which he held from 1812 to 1819 inclusive. In the latter year, 
at the end of much domestic dissension, a separation was deter- 
mined upon, and an agreement executed by the parties; in 
which, after setting forth, by way of recital only, their having 
agreed to Uve separate. Sir George bound himself to allow 
Dame Anne Warrender a certain annuity ; and it was further 
agreed, that the agreement shall only be rescinded by common 
consent, and in a certain specified manner. A letter was 
written by Sir George, bearing equal date with the agreement, 

(J) Cited by the Judge in Whitcombe v* Whitcombe, 2 Curteis's 
Eocles. Reports, p. 352. 
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and addressed to the trustees under the marriage settlement 
In this he stated^ that he had refused to insert any provision 
for her being allowed to live apart, in order that he might not 
be precluded from suing, if he chose, for restitution of conjugal 
rights ; but also stating, that it was not his intention ever to 
do so, or to interfere with or molest her in the choice of a re- 
sidence. The marriage settlement had secured her a jointure 
upon the Scotch Real Estates; upon which feet it is now 
admitted, that nothing can turn, except that it may serve the 
better to shew the connection of the parties and the contract 
with Scotland. These are the facts, and the undisputed fects 
of this case ; I say undisputed — ^for the attempts occasionally 
made in the course of the Appellant's arguments, to create some 
doubts as to Sir George Warrender's Scotch residence and 
domicil, cannot be considered as persisted in with such a 
degree of firmness or uniformity, as to require a discussion and 
a decision of the point, in order to clear the way for the very 
important legal question which arises upon these plain and 
undeniable statements." In 1834, after the parties had lived 
separate for fifteen years. Sir George's residence being, during 
the latter part of the time, almost constantly on his Scotch 
Estates, and Lady Warrender's varying from one country to 
another — a few months in England, generally in France, and 
occasionally in Italy. Sir George brought his suit in the Court 
of Session (exercising under the recent statute the consistorial 
jurisdiction formerly vested in the Commissioners) for divorce, 
by reason of adultery, alleged to have been committed by his 
wife. Lady Warrender took preliminary objections to the 
competency of the suit under three heads: — First, that the 
summons of divorce was not served on her at her husband's 
residence, so as to give her a regular citation. Secondly, that 
the Court had no jurisdiction, inasmuch as the wife's domicil 
was no longer her husband's after the separation. Thirdly, 
that even if the service had been regular, and the two domicils 
one and the same, and that domicil Scotland, the marriage 
having been contracted in England, and one of the parties 
being English, no sentence of a Scotch Court could dissolve 
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the contract To these several points I propose to address 
myself in their order. 

^^ The first need not detain us long. It is clear, that if the 
wife's Domicil is not in Scotland, her being cited or not cited 
at the mansion is wholly immaterial : and the minor objection 
of irregularity mei^s in the exception to the jurisdiction ; and 
if the wife's Domicil was in Scotland, it must be her husband's, 
which, indeed, the objection supposes : and then the argument 
amounts to this, that Sir George should have served himself 
with a notice, by way of regularly serving his wife." 

After further discussing this objection, he proceeded: — 
** We may, therefore, come at once to the serious and more 
substantial exceptions taken against the jurisdiction. The 
first of which arises fi-om the domicil, as affected by the 
articles of separation. Secondly, it is admitted on all hands, 
that in the ordinary case, the husband's domicil is that of the 
wife's also; that, consequendy, had Lady Warrender been 
either residing really and in fact with her husband, or been 
accidentally absent for any length of time, or even been by 
some family arrangement, without more, in the habit of never 
going to Scotland, which was not her native country, while he 
lived generally there, no question could have been raised upon 
the competency of the action, as excluded by her non-resi* 
dence. For actual residence — residence, in point of fact, sig- 
nifies nothing in the case of a married woman, and shall not, 
in ordinary circumstances, be set up against the presumption 
of law that she resides with her husband. Had she been 
absent for her health, or in attendance upon a sick relation, or 
for economical reasons, how long soever this separation de facto 
might have lasted, her domicil would never have been changed. 
Nay, had the parties lived in different places, fi-om a mutual 
jmderstanding which prevailed between them, the case would 
still be the same. The law could take no notice of the fact, 
but must proceed upon its own conclusive presumption, and 
hold her domiciled where she ought to be, and where, in all 
ordinary circumstances, she would be — with her husband. 
Does the execution of a formal instrument, recognizing such 

D 
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an understanding, make any difference in this case? This is 
all we have here ; for there is no agreement to live separate. 
The * letter' has, indeed, been imported into the agreement, 
and argued upon as a part of it Now, not to mention that 
the instrument in which parties finally state their intentions, 
and mutually stipulate and bind themselves, is always to be 
regarded as their only contract; and that no separate or sub- 
sequent agreement is to be taken into the account, unless it 
contains some collateral agreements; 1. Admitting that we have 
a right to look at the letter at all, either as part of one trans- 
action with the agreement, or as providing for something left 
unsettled in the principal instrument, and so collateral in some 
sort to the instrument itself it does not appear that the tenor 
of the letter aids the Appellant's contention." 

After dwelling fiirther upon this point, the Learned Judge 
proceeded — 

" But let us suppose it to be an ordinary deed of separation; 
that it contained a covenant on the husband's part to permit 
the wife to live apart fi-om him, and to choose her own resi- 
dence ; and let us consider what difference this would make, 
and whether or not this would be sufficient to determine the 
legal presumption of domiciL 

"First of all, it must be admitted, that, even if the execution 
of such a deed gave the wife a power of choosing a residence, 
no new domicil could be acquired by her. The domicil 
which she had before marriage was for ever destroyed by that 
change in her condition. The dissolution of the marriage by 
divorce, or by the husband's decease, never could reunite her to 
her original or maiden domicil; much less would this be 
effected by any such deed as we are supposing; for that, by 
the utmost possible stretch of the supposition, could only give 
her the option of taking a new domicil other than her husband's; 
and until she did exercise this option, her married or marital 
domicil would not be changed. Now there is no evidence 
here of Lady Warrender having ever acquired any domicil 
after 1819, other than the one she had before the separation, 
that is to say, her husband's ; and this proof clearly lay upon 
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her, for she sets op the separation only conveying to her it 
power of choosing a domicil, and the production of the articles 
only proving that power to have been conferred upon her, 
unless she goes further, and also proves the exercise of the 
powers by acquiring a new domicil, she proves nothing. She 
only shews, and all the ample admissions we are, for the sake 
of argument, making, confess that she had obtained the power 
or possibility of gaining a domicil other than her husband's, 
but not at all that she had actually gained such a separate 
domicil. The evidence in the cause is nothing to this purpose. 
It is, indeed, rather against than for the Appellant's ailment: 
it rather shews that she had done nothing like gaining a new 
domicil, for she was living chiefly abroad, and in different places; 
but there is, at any rate, no evidence in the cause of her acquiring 
a separate domicil, and the proof lying upon her, it follows 
that, for all the purposes of the present question, her husband's 
Scotch Domicil is her own ; but suppose we pass over this 
fundamental difficulty in her case, and which appears to me 
decisive of the exception with which I am now dealing, I am 
of opinion there is nothing in the separation, ^supposing it had 
ever been so formal and ever so full in its provisions, which 
can by law displace the presumption of domicil raised by the 
marriage, and subsisting in full force as long as the marriage 
endures." 

LIII. And in accordance with the rule laid down in this 
decision, in the case of Whitcombe v, Whitcombe, the 
Judge of the Consistory of London pronounced the wife in 
contempt, for the purpose of carrying on the proceedings of 
the suit, in which the husband, living in the Diocese of Lon- 
don, had served a citation upon the wife, who was resident in 
the Diocese of Hereford (A). 

(k) 2 Curteis, 351. The citation was by Letters of Request to the 
Consistory of Hereford, but the principle is the same. The effect of the 
matrimonial domicil (not the place of the marriage) upon instruments of 
dower, rights of wife and children, is among the gravest and the most 
difficult questions belonging to the Conflict of Laws. According to 
the Boman law — " Exigere mulier dotem debet illic ubi maritus domi- 

D 2 
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dlium habuit: non ubi instrumentum dotale conscriptum est: nee 
enim id genus contracti^ est, ut et earn locum spectari oporteat^ in quo 
instrumentum dotis factum est, quam eum, in cujus domicilium, et ipsa 
mulier per conditionem matrimonii erat reditura.** Dig. 1. 5, 65, de 
Judiciis. See this doctrine upholden in the case mentioned bj Pufiendorf, 
UniTersi Juris Observationes, CXXI. 

See also the case of Gambier v. Gambier, 7 Simon*s Chancery Reports, 
i6S^ and the two most important cases of Hogg v. Lashlej, in the House 
of Lords, 6 Brown's Parliamentary Cases, 550, and Saul v* his Creditors, in 
the American Courts, 17 Martin's Reports. The former established, 
that parties married in England, where thej had their domicil, by removing 
to Scotland, and fixing their domicil in that country, changed their own 
rights and the rights of their children, and subjected these to the rules 
of succession of the law of Scotland. The latter decided, that where 
married persons had removed from Virginia their matrimonial domicil, 
where no commtmity exists, into Louisiana, where a community does 
exist, the acquests and gains, acquired after their removal, were to be 
governed by the laws of community in Louisiana. Story's Commentaries, 
p. 153 ; Robertson on Personal Succession, pp. 142, 147, and note. 
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CHAPTER VIJ. 



NECESSARY DOMICIL — MINOR. 



LIV. The Minor may be either — 1. Legitimate, or 2. 
Illegitimate. The legitimate may be either 1, emancipated^ 
or 2, unemancipated. 

LV. (a) The Domicil of the legitimate unemancipated 
minor, who is not sui juris, and whose imll, therefore, cannot 
concur with the fact of his residence, is the domicil of the 
father, or of the mother during widowhood, or — though it will 
be seen this is a disputed point — of the legally appointed 
guardian. 

LVL It is an undisputed position of all jurists, that of his 
own accord, proprio marte (to borrow the expression of Byn- 
kershoek), the minor cannot change his domiciL In our own 
country, this maxim was enunciated by Lord Alvanley, Master 
of the Rolls, in the case of Somerville v. Somerville (i), and 
in America, in the case of Guier v, O'Daniel (c). It should 
seem, from ail analogy, to follow that such change may be 
effected by the parents or guardians of the minor. 

LVIL But this question has undergone very full and elabo- 
rate discussion by the most distinguished jurists, and though 
agreeing upon the general principle, they differ as to the 
exception from and limitations of it 

LVIIL Some, and no less than Denisart, have held, that 
neither mother nor guardian can change the domicil of a minor 
whose father is deceased, but that, during his minority, he 



(a) Guier v. O'Daniel, 1 Binney's Report, 349, note (American), 
(ft) 5 Vesey, 787. 
(c) Vide supra. 
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retains the paternal domicil; and such, in the time of Deni- 
sart, appears to have been the law of the French Courts (d). 

LIX. 2. Others, like Bynkershoek, have held the doctrine 
broadly and without qualification, that it is competent to the 
mother or guardian to change the minor's domiciL 

LX. 3. Others, like Voet and Pothier, and Mr. Justice 
Story, conceive that the surviving parent may transfer the 
domicil of the minor from one place to another, except where 
such transfer is fraudulently made, not for the benefit of the 
minor, but in contemplation of his death, and for the sake of 
securing a lai^er share of the succession to him. 

LXI. 4. Others, and among them, Mr. Chancellor Kent, 
are of opinion, that they have the power of changing the minor's 
domicil, when acting reasonably and in good faith (e). 

LXII. 5. It seems agreed, that this power does not belong 
to the widow, if she marries again, and thereby loses her 
position as head of the family of her former husband (f). 

(d) DeniBart — ^Domicile, s. 2, (case of the Comte de Choiseul) ; a 
comparison of the dicta of Denisart, Pothier, and Merlin, will show that 
the French lawyers were hy no means agreed upon this point. 

(e) See last edition of Eent*s Commentaries, vol. 2, p. 227, Lect. 30, 
notet where it is said that, in the case of "The School Directors o. James, 
2 Watts and Serg. 568, it was held that, though the domicil of the 
parent was the domicil of the child, it was not necessary. So in the 
case of a guardian. The parentis influence in this case springs from the 
institution of marriage and families ; and the learned Chief, J. Gibson, 
followed the doubts of Mr. Justice Story, and he confined the powei* of 
changing the infantas domicil to the parent qua parent. It would 
rather seem to me, that if there be no competent parent living, and the 
guardian be duly appointed, that he may and ought, when acting in good 
faith and reasonably in his character of guardian, to be able to shift the 
infant*s domicil with his own, and that tlie foreign authorities to that 
point have the best reason on their side. The objection against the 
guardian's power in such a case appear to me to be too refined and 
speculative." 

(/) " Minor children having the settlement of their mother do not by 
the common law acquire a new settlement gained by her marriage, 
^dthough they remove with her to the place of such new settlement." 
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LXni. But these diflFerences of opinion are applicable only 
to the question of succession to an intestacy ; for all writers are 
of opinion, that the forum of the minor is that of the surviving 
parent or guardian. 

LXrV. Bynkershoeky who has devoted a whole chapter to 
the consideration of this subject of the minor's domicile men- 
tions several cases upon the question of the forum, 

LXV. (i.) A native of Y., a minor, went to V., for the pur- 
pose of contracting marriage with a native of Amsterdam, 
obtained the citizenship of V., and caused the banns to be 
published there, and there only, the law requiring that they 
should be published at the place of the domiciL The guardians 
of the minor dwelt at Y., and had sent their ward to H. for 
his education. They procured the marriage to be pronounced 
null and void, the banns not having been published either at 
Y., or Amsterdam, and the minor having been incapable of 
acquiring a domicil at V. 

LXVL (ii.) A youth, bom at H., lost both his parents. 
His guardian, who dwelt at the Hague, sent his ward to dif- 
ferent places, and finally to Amsterdam, for the purpose of 
acquiring a knowledge of mercantile matters. While at this 
place, the youth determined to contract a marriage ; and cited 
his guardian to appear and shew cause, if he had any, against 
his ward's marriage, before the Tribunal of the Delegates of 
Matrimonial Causes, which was established at Amsterdam. 
The guardian made two replies to this citation, both null and 

Inhabitants of Freetown v. Inhabitants of Taunton, Massachusetts Ee- 
ports, 16 vol. p. 51, c. 63. 

" Les enfans suivent le domicile que leur m^re s'etablit sans fraude, 
lorsque ce domicile lui est propre et que demeurant en viduite elle con- 
serve la quality du chef de famille: mais lorsqu*elle se remarie quoi- 
qu elle acqui^re le domicile du second mari, en la famille duquel elle 
passe, ce domicile de son second mari ne sera pas celui de ses enfans, qui 
ne passent pas comme elle en la famille de son beau-p^re : c*est pourquoi 
ils sont census continuer d*avoir leur domicile au lieu ou Tavoit leur 
m^re, avant que de se remarier, comme ils seroient census le conserver, si 
elle ^toit morte.'* Pothier's Introd. aux Coutumes, p. 7, s. 19. 
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invalicL First, he denied that a minor could proceed against 
his guardian in a matrimonial cause incorrectly, Bynkershoek 
says, but this question does not concern our present inquiry. 
Secondly, that the marriage must be published, and the 
guardian cited at H., where the parents died, and the decree 
of Hadrian, aheady referred to, and which enacted, that those 
who were resident in a place, " studiorum causlt," did not 
acquire a domicil there ; and that the principle of this law 
clearly embraced the cases of those who were resident ** mer- 
caturae discendae causa." This answer, Bynkershoek is of 
opinion, was also bad ; because though it be, generally speak- 
ing, true, that a minor does not change his domicil by a resi- 
dence, ^^ studiorum vel mercaturae causa," it is so on the 
assumption, that the minor has a domicil elsewhere; but he 
who has no domicil elsewhere, has his domicil wheresoever he 
is tarrying. The domicil of the parents of this youth did not, 
affect the question ; they were dead, and, according to Byn- 
kershoek, their domicil died with them ; and, on the other 
hand, the place where the marriage is about to be celebrated 
is the proper place to cite ail contradictors. 

LVII. It will be observed, that in this case the guardian 
dwelt at the Hague; and the question is not raised as to 
whether the minor had the domicil of his guardian at the 
Hague, but of his deceased parents at H. 

LXVni. The opinion of Bynkershoek, as to the compe- 
tency of the guardian to change the domicil of his ward, is in 
accordance with that of Christineus and Boulenois {g\ but is 
at variance with that of Momac and Pothier. 

LXIX. To this latter authority much deference is due, but 
the reasoning which supports his position does not seem to be 
forcible. " Minors (he says) do not form a part of the family 
of their guardians, as children form a part of the family of 
their parents. Their position in the house of their guardian is 
the same as if they were in the house of a stranger; they are 

{g) Introduction Generale aux Coutumes des Duches, &c. d'Orlcans, 
ch. 1, s, 17. 
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there ad temptts, for the time during which their wardship 
lasts. It follows, therefore, that the domicil of the guardian is 
not their true domicil ; and that they cannot be considered as 
having any other domicil than the paternal one, until such 
time as they shall be of an age to estabhsh one for themselves 
by their proper choice, and until they have actually established 
it" (A). 

LXX. Cochin, on the other hand, seems to assume it as 
an undoubted fact, that the minor's domicil is that of his 
guardian, and continues so even when the minor is in the 
king's household, and an officer in the army (i), 

LXXL Bynkershoek, Boulenois, and others, contend that 
the paternal domicil of the minor is extinct with the death of 
the &ther, though it may be, and is, retained by a continual 
residence of the minor y under the sanction of the guardian^ in the 
paternal habitation (k) ; but these jurists are at a loss to con- 
ceive why the guardian should not have the power of changing 
the minor's domicil: and Bynkershoek, especially, is of opi- 
nion, that to deny this power is to ascribe to the ** domicilium 
oriffinis " an efficacy, vdth which neither modem practice nor 
the Roman law invested it 

(h) The reasoning of Duranton is different ; speaking of the modern 
law, he says, **Et si pour une cause quelconque le p^re survivant n'exer- 
cait point la tutelle, le domicile du tuteur s^roit aussi celui du mineur. La 
loi (art. 108) ne le decide pas textuellement, mais il nous semble que tel 
est son esprit : Fetablissement du domicile est dans Tinteret de la per- 
sonne puisque c*est Ik qu^elle exerce ses droits civils ; et comme dans 
Fesp^ce c'est le tuteur et non le p^re qui exerce ceux du mineur, il est 
consequent de dire que le principal etablissement de celui-ci est au 
domicile du tuteur.** Cours de Droit Fran9ois, tome 1, tit. 3, p. 103. 
Du Domicile. 

(t) OEuvres, t. 6, 227, case of Marquis de Saint Pater. 

(A) So J. Voet, (though he differs from Bjrnkershoek on this point), 
1. v. t. 1, § 102, De Judiciis, &c. ** Esse enim domicilium iis accensen- 
dum, quae personalia sunt, ac morte personse evanescunt, frequentius 
probatum est : eo quod ab animo et voluntate hominis in universum tum 
constitutio ejus tum continuatio dependet, dum ergo morte cessat volun- 
tas ac per id etiam toUuntur ea quae ab iVLi pependerant voluntate.** 
Qu»8t. J. P. 1. 1, c. XVI. p. 177. 
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LXXII. By the Code Napoleon (/), the domieil of the 
minor was that of his guardian; it would seem to follow, 
therefore, that under this system of law, the guardian might 
have changed the domieil of the ward The same provision is 
to be found in the existing Code Civil, and, no doubt, is 
entertained by modem writers, as to this power of die 
guardian (m). 

LXXIII. Though Fothier's objection is couched in language 
which appears universally applicable to change of domieil by 
the guardian (n), the objection would seem to have been prac- 
tically confined to cases where the transfer of the domieil 
varied, in the event of the minor's death, the rights of the 
representative (o). 

LXXIV. As to the power of the surviving mother to change 
the domieil of her minor children, it had no existence in the 
Roman law; but Fothier unhesitatingly asserts its existence 
under the French law, with this limitation, that the transfer 
must be made without any fraudulent intent; and he adds, 
"It will be fraudulent, if there appears no reason for the 
transfer of the domieil, except that of obtaining advantages 
with respect to the succession to the moveable property of die 
children." 



(I) Code, liv. 1. 1, t. 3, c. 108, ** II aura son domicile chez ses p^re et 
m^re ou tuteur/* The Civil Code of Louisiana is to the same effect, 
art. 48, Kent^s Commentaries, vol. 2, p. 227, note. 

(m) Merlin Repertoire de Jurisprudence, torn. 8, Domicile, § III. 

(n) Merlin sajs, that the only doubt under the old law was as to the 
case of a guardian who was also an ascendant relative of the minor, for 
that as to the case of a guardian who was a stranger in blood or a col- 
lateral relation, it was unanimously admitted that he had no power to 
change the domieil of the minor. B^p. de Juris, t. 8, Domicile^ 

§ m. 

(o) ** Fosse tutorem pupilli sui domicilium mutare, perinde ut potest 
parens superstes, nescio qubquam serio dubitaverit si successionis legi- 
timae causa non versetur, nam si hsec versetur multa disputatio est ut 
non urbis.** Bjmkershoek, Qusest. J. F. 1. 1, c. XYI. 
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LXXV. Thope who agree with Pothier (/?), liken this 
power of the surviving parent to that which the guardian of an 
infant possesses, of binding him by contracts hon&fde entered 
into in his behalf. B jnkershoek is of contrary opinion ; he puts 
the case of a minor, the succession to whose property would 
be regulated according to a law which made his next of kin 
heirs, in the event of his death happening in the place of his 
parental domicil, being removed by his guardian to another 
place, where a law prevailed which constituted the guardian 
heir ; and he affirms that this latter domicil cannot be impeached, 
though he admits, that the minor could not of his own will 
{proprio marte) have made the transfer. 

LXXVI. He then supposes an objection to be taken that 
this was a fraudulent defeating of the deceased parents' inten- 
tion, who left their child in a domicil, according to the law of 
which, they knew that, in the event of his death, his and their 
relations would succeed to his property ; and he answers this 
objection by remarking, that it would have been competent to 
the parents to have guarded against this contingency, either 
by an antenuptial act or by a testament, and that as they had 
not done so, the presumption was, they would not have ob- 
jected to the effect of the transferred domicil; an aigument 
which has additional weight in a case where such transfer had 
been effected by the surviving parent, instead of the guardian, 
for the presumption then would be very strong, " that the 
defunct parent loved the surviving partner of wedlock better 
than any relations, and was, besides, perfecdy aware, that the 
child having attained to puberty could, under any change of 
domicil, dispose of his property by testament, according to his 
pleasure." 

LXXVII. Some jurists have been of opinion, that the do- 
micil of the minor may be changed by the surviving parent or 
guardian, when by such transfer no third person is injured — 

(/)) Burgc's Commentaries on Colonial and Foreign Laws, vol. 1, 
p. 39. 
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when it is not made in fraudem tertii (y), — that in such cases 
it must be duly considered, qiu) ammo, the transfer was made. 
And it has been said, that one of the indications of fraud 
would be, the state of health (r) of the minor at the time of his 
removal; that if he was sick and ill at such time, the presumption 
of fi^ud would be strong; if he was well and stout, it would be 
otherwise. Bynkershoek treats (s) the objection and the example 
with scarcely suppressed ridicule, and meets them with strenuous 
contradiction, founded on the practical impossibility of ascer- 
taining the real motives of the parties, the insuperable difficulty 
of defining the amount and nature of the illness during which a 
removal shall be held fraudulent, the uncertainty of the proo&, 
and other objections, which would throw the whole matter 
into such confrision, that it would be a wiser rule of law to 
hold every transfer of a minor's domicil, which caused an 
alteration in the succession to his property, fi*audulent and 
illegal 

LXXVIII. Mascardus mentions the following case. A boy 
was bom in the parish of St Peter's; he was left an orphan 
under the guardianship of his great grandmother, who resided 
in the parish of St Paul's, and there she took the minor to live 
with her, which he did for fourteen years, there attending the 
services, and there receiving the Sacraments of the ChurcL 
Nevertheless, he had always wished to remain in the parish of 
St Peter's. He paid, it is said, tithes there and other ecclesias- 
tical dues, and kept his name on the list of parishioners, and had 

(q) So Wolff, maintaining the position that every one is at liberty to 
change his domicil, observes, ** Quoniam tamen tmicuique permittendum, 
ut voluntatem suam mutet, quamdiu nil agit contra jus alterios.*' Jus 
Glentium, cap. 1, s. 189. 

(r) Of this opinion is J. Voet, Comm. ad Pandectas, 1. v. 1. 1, § 100. 

(«) " Sed quern vocas languentem et segrotantem, non, putem si 
caput, si dentes doleant. Sed quid si febricula comes adsit? Nescio, et 
lubrica res esset gradum morbi definire. Si simile quid placeret malem 
omnem translationem domicilii, quae successionem intestati mutat, habere 
pro fraudulent^, nisi probetur, aliam fuisse mutandi domicilium causam.** 
Bynk. ibid. 
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a furnished house in the parish. When he became an adult he 
married, and told his guardian that it was his intention to take 
his wife to his own house {proprios lares)y where everything 
was prepared for her reception. Before, however, this was 
accomplished, and at the age of eighteen he died, having 
made his wiU, and expressed his desire to be buried in the 
burying-place belonging to a certain religious order. By the 
Canon law, this order was bound to pay a certain part of the 
dues of sepulture to the parish church. The question arose, 
which church that was?— that of St Peter's, the parish of his 
parents, and, as &r as he could make it, his ovm, or of St 
Paul, that of his guardian, and vrithin whose authority he had 
died. Upon this question, the Canonists were much divided, 
there being about the same weight of authority for either 
opinion (fy 

LXXIX. In a case argued in the Consistory of London, in 
1752, it was mentioned as one of the acknowledged general 
principles of domicil, that neither a mother nor a guardian 
could change the minor's domicil; but the point was not de- 
cided by Sir Edward Simpson, who then presided over that 
Court (m). 

LXXX. In 1817, the question of the powers of the sur- 
viving mother underwent very elaborate and able discussion in 
the High Court of Chancery, before Sir WiUiam Grant 
Thomas Pottinger, a native of England, domiciled and died in 
Guernsey, the place of his domicil, intestate, leaving seven 
children Uving at his decease, four by his former wife, and three 
by his widow, who also gave birth to a posthumous child. The 
widow, after the death of her husband, was appointed guardian 
of the children by the Royal Court of Guernsey, and, in con- 
junction with another person, who was appointed guardian of 
the children by the former marriage, sold the property of the 

(0 De Probationibus Conclus. XXXXVI. ss. 30, 35. ** Utraque pars 
validissimis est fulcita rationibus — cui tamen adhsereas sententlse tuum 
lector, esto judicium," Mascardus not very satisfactorily observes. 

(tt) Scrimshire v. Scrimsbire, Haggard's Consistorial Reports, 2 \ol. 
p. 405. 
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intestate, and invested the produce in the English funds; after 
which she came to England with her children, and was domi- 
ciled there. On the death of some of her children under age, 
a question arose, whether the shares of the property had be- 
come distributable according to the laws of England, or of 
Guernsey. The very eminent judge who adjudicated upon 
this matter, observing upon the meagre information to be de- 
rived from English law, upon the subject of domicil, and the 
necessity of resorting to the writings of foreign jurists for 
the decision of most of the questions arising upon it, said, 
^* Here the question is, whether after the death of the father, 
the children remaining under the care of the mother, follow 
the domicil which she may acquire, or retain that which their 
father had at his death, until they are capable of gaining one 
by acts of their own. The weight of authority is certainly in 
fevour of the former proposition. It has the sanction both of 
Voet and Bynkershoek ; the former, however, qualifying it by 
a condition that the domicil shall not have been changed, for 
the fraudulent purposes of obtaining an advantage by altering 
the rule of succession. Pothier, whose authority is equal to 
that of either, maintains the proposition as thus qualified. 
There is an introductory chapter to his Treatise on the Custom 
of Orleans, in which he considers several points that are com- 
mon to all the customs of France ; and, among others, the Law 
of Domicil. He holds, in opposition to the opinion of some 
jurists, that a tutor cannot change the domicil of his pupil; but 
he considers it as clear, that the domicil of the surviving 
mother is also the domicil of the children, provided it be not 
with a fraudulent view to their succession, that she shifts the 
place of her abode. And (he says) that such fi^ud would be 
presumed, if no reasonable motive could be assigned for the 
change." 

" There never was a case in which there could be less 
suspicion of fraud than the present The father and mother 
were both natives of England. They had no long residence in 
Guernsey; and after the father's death, there was end of the 
only tie which connected the family with that island. That 
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the mother should return to this country, and bring her chil- 
dren with her, was so much a matter of course, that the fact of 
her doing so can excite no suspicion of an improper motive ; 
I think, therefore, the Master has rightly found the deceased 
children to have been domiciled in England (x). It is, conse- 
quently, by the law of this country, that the succession to their 
personal property must be regulated" (y). 

LXXXI. It would appear that the very eminent judge who 
decided this case, inclined to the opinion of Pothier in oppo- 
sition to that of Bynkershoek, that the question of fraud 
might be entered into in considering a change of domicil ; but 
the decision can hardly be pronounced to be express upon this 
point. It is said, " There never was a case in which there 
could be less suspicion of fraud :" but it is not said, that if 
there were a suspicion of fraud, the Court would examine into 
it. In this case, it happened that the surviving mother was 
also guardian, but the decision has reference to her only as 
acting in the former capacity. 

LXXXn. With respect to the effect of the judgment in 
Pottinger v. Wightman, it should be mentioned, that in a recent 
and very important case, adjudicated upon by the House of 
Lords, Lord Campbell said, " I think that the case of Pottinger 
V. Wightman must be taken conclusively to have settled the 
general doctrine, that if, after the death of the father, an infant 
lives with its mother, and the mother acquires a new domicil, it 
is communicated to the infant" (z); and Lord Chancellor Lynd- 

(x) Pottinger v. Wightman, 3 Merivale's Reports, p. 67. The principle 
of this case has been adopted in America ; Holyoke «?. Hoskins, 5 Pick- 
ering's Reports, p. 20; Kent's Coifimentaries, vol. 2, p. 227, note. 

(y) Inhabitants of Woodend v. Inhabitants of Paulsbury, Lord Ray- 
mond's Reports, vol. 2, 523 ; Cumner v, Milton, 2 Salkeld's Reports, 523 ; 
Rex r. Inhabitants of Boston Torfe, Burrow's Settlement cases, 49 ; 
Rexr. Inhabitants of Oulton, ibid. 64 ; Woodeson's Lectures, pp. 278-9 ; 
1 Nolan's Poor Laws, 236-76 ; Pottinger c. Wightman, 3 Merivale's 
Reports, 79 ; Kent's Commentaries on American Law, vol. 2, p. 431, 
note. 

(^) Johnstone v. Beattie, 10 Clark and Finelly, p. 138. 
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hurst made this observation, « the case of Pottinger v. Wight- 
man appears to have been well argued and well considered, 
and must be held conclusive aa to the mother's power to 
change the domicil, — which is a novel point in the law of 
England — unless there is some opposite decision." 

LXXXIII. According to the principles of the Scotch law, 
it should seem that the power of choosing a domicil would vest 
in the minor on attaining puberty, at the same age as would 
formerly have been sufficient to render the marriage or the 
testament of a minor valid. Erskine says, ** The persons of 
pupils are under the power either of their tutors or of their 
nearest cognates ; but the minor after pupillarity has the dis- 
posal of his own person, and may reside where he pleases " {a)* 
Where the law of the country permits a minor to dispose of 
personal property by testament, it would, of course, allow him, 
by changing his domicil, to vary the succession to him in the 
case of an intestacy. 

LXXXIV. The principle of the judgment in Pottinger v, 
Wightman has been adopted by the American tribunals {h\ 
but I am not aware that any express decision has been de- 
livered, either in the Courts of that country, or of England, 
upon the question of the power of the guardian or tutor to 
change the domicil of the minor. The present law of France 
declares the domicil of the unemancipated minor to be that 
of his father, mother, or guardian {c). 

Mr. Henry, in his commentary upon the case of Pot- 
tinger V. Wightman observes, that although the transfer of 
domicil was held to be valid in that particular case, never- 
theless, inasmuch as wheresoever the law of Holland is in 
force, the children have a vested interest, he conceives no 

(a) Bk. 1, t. 7, § 8. 

(6) Holyoke r. Hoskins, 5 Pickering's Reports, 90, note. 

(c) '^ Le mineur non ^mancipe aura son domicile chez ses p^e 
'et mere ou tuteur." The last edition of the Code Civil, 1. 1, tit. 3, 
§108. 
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change of property or of domicil, by an executor or guardian^ 
would affect that (d). 

LXXXV. What might be considered emancipation of a 
minor under the English law may be doubtful ; but it seems 
clear at least that the marriage (e) of the minor would emancipate 
him, and give him the power of acquiring a new domicil (f). 

LXXXVL According to the old law of France (ff), the 
minor preserved his paternal domicil, although his guardian 
was domiciled elsewhere ; and if the minor died, during his 
minority, his effects were disposed of according to the law of 
his father's domiciL Yet the minor might acquire a capacity of 
choosing his own domicil by being em ancipated by the law, or 
by the sentence^ of a judg e. It should seem, from the follow- /% 
ing case, that such a capacity was acquired by entering into ' 
the miUtary service. 

LXXXVII. The Sieur Delattre, who served as an oflScer in 
the French army, passed the vdnter of every year at Dunkirk. 
He died at the age of eighteen. A question arose, whether his 
domicil could be fixed at Dunkirk, or whether he was not bound 
to the domicil of his guardian at St Omer, where his mother 
had been domiciled at the time of her death, and where his 
guardian was then domiciled. The disposition of his per- 
sonalty varied accordingly. The Court at Montreuil pro- 
nounced for the domicil of St Omer; but the sentence was 

(d) Odwin v. Forbes, Henry's Reports, p. 208, note, Appendix. 

(<?) One of the cases allowed by the French law ; see thereon, Code 
Civil, L. 1, t. X. c. 3. 

(^) Whether a guardian validly appointed in any given country has 
an authority for the protection of the ward, and the administration of his 
personal estate everywhere ex comitate, is a matter of some dispute with 
jurists, and which belongs rather to a treatise on the Conflict of Laws 
than to one on domicil. The House of Lords held, in Johnstone v, 
Beattie, that the English Court of Chancery had jurisdiction to appoint 
guardians to an infant, although her domicil and all her property was 
in Scotland. Lords Brougham and Campbell dissentientibtu. See this 
very important case, 10 Clarke and Finelly's Reports, 43. 

(g) Denisart, Domicile, § 2. So the Roman law, "Placet etiam 
filiumfamilias domicilium habere posse." "Non utique ibi ubi pater 
habuit, sed ubicunque ipse domicilium constituent." Dig. 50, 3, 4. 

E 
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reversed by an " arret" (1769), which decreed in fevour of the 
domicil of Dunkirk (h). 

LXXXVIIL But Cochin was of opinion, that the Marquis 
de St Pater did not cease to have the domicil of his guardian 
by becoming the King's page, or by obtaining a company of 
infantry under the Dauphin (i). 

LXXXIX. So by accepting a benefice, or other office fi-om * 
which he is not removable, or by entering into a house of 
commerce, with the consent of those under whose control he 
is, the minor becomes emancipated, and capable of acquiring a 
domicil of his own. 

XC. By marriage, also, the minor may acquire, either die 
domicil of his wife, or, after maniage (J), any domicil he may 

choose. 

XCL According to Pothier, the marriage must have been con- 
tracted with the consent of one of his parents or guardian; but 
it can scarcely be doubted, that in Great Britain, a minor once 
married, whether with or without the proper consent, would be 
held capable of choosing his domicil (A). 

(K) In the edition of Denisart, of 1787, it is said that it is difficult fo 
see the ** motif ^^ of this ** arrSt,** and that it is only reprinted because it 
is in the former edition. Surelj, however, the ground of the decree 
must have been that the Sieur*8 employment as an officer capacitated 
him to choose a domicil ; and such, I find, is the opinion expressed in 
the last edition of Merlin, where this ** arrSt ** is characterised as one 
** qui a nettement jug^ que le mineur emancip^ pouvoit se choisir un 
domicile." 

(i) (Euvres, t. 6, p. 227. 

(y) '* H parait en efiet que le domicile occasion^ par le marriage doit 
Temporter sur celui de la naissance." Merlin Domicile Y. tome 8, p. 347. 

(Jt) *^ Un mineur ne pent pas transferer k son gr^ son domicile : 11 le 
pent n^anmoins en certains cas : 1, 11 pent en contractant marriage du 
consentement de ceux sous la puissance desquels il est, transferer son 
domicile au lieu o^ il prend sa femme, et 11 pent mSme, depuis qu*il est 
mari^ le transferer oii bon lui semblera. 2, Un mineur pent transferrer 
son domicile soit au lieu oii il est pourvu d*un benefice o^ d*une charge, 
ou autre emploi non amovible qui d^mande r^idence perpetuelle; soit 
au lieu ou, du consentement de ceux sous la puissance desquels il est, il 
formeroit un ^tablissement de commerce," Pothier, Introduction aux 
Coutumes, p. 6. 
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XCII. It would appear from the following case that the 
Scotch law would refuse equally to mother and guardian the 
power of changing the minor's doroicil ; for though the case of 
Pottinger v. Wightman is the only express decision in a British 
Court relative to a change of domicil during in&ncy^ yet 
some very strong judicial dicta have been applied to this ques^ 
tion in Scotland, though the case which gave rise to them was 
not decided upon this, but upon another point 

XCIII. It was brought in 1829, before the Court of Ses- 
sions in Scotland. Robert Alexander Faterson Wallace 
was bom in Scotland ; his &ther. Captain Wallace, was 
also by birth a Scotchman, and an officer in the army, who 
had married Miss Oliver, an English lady, in England. The 
father named guardians to his child, one of whom, the maternal 
grandfather, Mr. Oliver, resided in England; another, Mr. 
Hathom, resided in Scotland. The father died when the 
infant was of tender years, and the child was conveyed by 
his mother into England. She also died during the in&ncy 
of the child, who continued in England, under the charge of 
his maternal grandfather, one of his guardians, and was sent 
to English schools and to an English university. The bulk 
of the property consisted in stock of the Bank of Scotland. 
He occasionally visited that country, as well before as after he 
came of age. He purchased a small landed estate in Scotland 
after he~had attained majority. He died at Hastings, in England, 
in 1824, aged twenty-two years and seven months, a bachelor 
and intestate. 

His personal property was claimed, in the Courts both of 
England and Scotland, by his maternal grandfather, as next 
of kin, according to the law of England; and by his paternal 
uncle and aunt, as his next of kin according to the law of 

Scotland. 

XCIV. The Lord Ordinary (Cringletie) gave the following 
note on the cause when he pronounced his Interlocutor. 

"3rd December, 1829. The Lord Ordinary regrets that 
the parties have thought it necessary to detail the circum- 
stances of Captain Wallace's marriage with Miss Oliver in 

E 2 
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England, and the terms of his contract of marriage with that 
lady: as to the Lord Ordinary they appear not to have the 
least bearing on the cause. A man by marrying in England 
an Englishwoman does not thereby become domiciled there: 
nor is it necessary that he should reside a day there for that 
purpose : far less does he make his children domiciled there 
by the mere act of marrying in England. The lady resides in 
a certidn parish for a specified time to enable her to be married 
in the church of it, and an oath must be made that such has 
been her residence and domicil: otherwise she requires a 
special licence to be married. (The Lord Ordinary here 
further illustrated this position by an anecdote respecting his 
own marriage). Captain Wallace having been a Scotchman 
in the army, did not acquire any Domicil by marrying there, 
but returned to Edinburgh, where he sold out of the army, 
lived there for some time, and died here. There can, there- 
fore, be no doubt that he died here domiciled as a Scotchman. 
As to his son, R. A. Wallace, it is admitted that he was bom 
in Edinburgh, and went to England with his mother. Even had 
there been no contract made before he was permitted to 
accompany her, the Lord Ordinary could have no^doubt 
that, had he died in pupillarity, his legal domicil of Scotland 
would not have been changed by his residence in England : a 
pupil has no persona standi, has no will in law, and he cannot 
act for himself — could not fix his domicil — cannot make a 
wilL But the matter is quite changed when he parses the years 
of pupiUarity. As a domiciled Scotchman he is entitled to 
act for himself with the consent of his curators: he is entitled 
to live where he pleases : for curators have no control over his 
person." (In support of this position the passage in Erskine 
already referred to was cited). " The defenders seem totally 
to have lost sight of this principle. They state their case as 
if Mr. Hathom could have prevented R. A. Wallace fi-om 
living in England ; as if he placed him there, and was at the 
expense of his education there : when it is quite plain that it 
was Mr. Hathom*s indispensable duty to advance the minor's 
own funds to him, for a suitable and reasonable maintenance 
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and education. Still residence merely for education may be 
questionable how far it constitutes a domicil to govern suc- 
cession. But when education is aver, when a man attains 
nuyority, and still resides in England^ making only short visits 
to Scotland^ having no house of his oum in which he lives in 
Scotland^ and dies in a hxmse in England of his own — the Lord 
Ordinary confesses that he thinks there is Uttle room for 
doubting what must be held to be his domicil. From the 
admitted facts in the case the question appears to have been 
fairly tried in a competent Court in England ; and a question 
may arise how far it is proper or competent to try it again 
here ; and whether an appeal from die English judgment 
would not be the mode to obtain redress " (ty 

The matter was subsequently settled by compromise, and 
the proceedings in the Court of Scotland vdthdrawn. 

XC V. The proceedings in England, to which the Lord Or- 
dinary referred, took place in 1825, before the Prerogative 
Court of Canterbury, where the same parties, viz., the paternal 
imcle and aunt on the one side, and the maternal grandfather 
on the other, respectively claimed administration. Sir John 
NichoU decided in favour of the latter, finding the domicil 
of the deceased to be English, and founding this opinion 
entirely on the evidence that the deceased had chosen a do- 
micil for himself after the attainment of his majority. The 
point as to whether or no a domicil could be changed during 
infancy was not alluded to by the Judge (m). 

XCVL According to the Roman law («), it devolved upon 
the Praetor to settle the place of abode and education of the 
minor. 



(/) Robertson on Personal Succession, p. 201, note. 

(m) There is no report of this important case, but a summary of it is 
given in Robertson*s Personal Succession, p. 275, note. 

(n) " Solet Praetor frequentissim^ adiri, ut constituet, ubi filii, vel 
alantur vel morentar^ non tantum in postumis, verum omnino in pueris. 
Dig. L. 27, 2. Pr. ubipupiUus educari vel morari debet, "Si disceptetur 
ubi morari vel educari pupillum oporteat, caus& cognit^ id PrsBsidem 
statuere oportebit.*' Ibid, 



»» 
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XCVn. The illegitimate minor, according to the doctrine 
of the Roman law (o), obtained the domicil of his mother ; 
and this doctrine seems to have been generally recognized in 
Europe. 

n. — TUB STUDENT. 

XC VIII. The maxim of the Roman law upon this head has 
been generally adopted by European jurists; namely, that 
those who sojourn in a particular place for the purpose 
of prosecuting their studies, do not acquire a domicil in that 
place. Ten years was the period specified in the Roman law, 
during which no domicil was created; and the inference seems 
to be, that if they continued to stay there after the lapse of that 
time, a domicil would be acquired. It was further provided 
by that law, that no fether who frequented the scene of his 
son's studies should obtain a domicil there. This doctrine, 
therefore, was especially applied to minors: the principle of it 
would, however, appear to include majors (/?). 



in. — THE LUNATIC. 



XCIX. The power of the guardian with respect to the 
domicil of the lunatic and the idiot, seems to fall under the 

(o) " Ejus qui justum patrem non habet prima origo a matre." Dig. 
59, 1. 1, 1. 9 ; Story's Conflict of Laws, ch. 3, s. 46. 

(p) " Nee ipsi qui studiorum caus4 aliquo loco morantur domicilium 
ibi habere creduntur, nisi decern annis transactis eo loco sedes sibi consti- 
tuerint, secundum epistolam Divi Adriani nee pater qui propter filium 
studentem frequentius ad eum commeat." C. x. t. 40, 1. 2. 

There has been a decision upon the point in America ; The Inhabi- 
tants of Granby v. Inhabitants of Amherst. According to this case, a student 
of a college does not change his domicil by his occasional residence at 
college ; (a settlement case), Massachusetts Reports, 7 vol. p. 1. Putnam 
V, Johnson and Others decided that a student in the theological institution 
at Andover, being of age and emancipated from his father's family, is 
entitled to a vote in that town for the election of senator, 10, Massa- 
chusett's Reports, p. 492, c. 48S. 
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principle already discussed of his power with respect to the 
domicil of the minor (y). 

C. By the' old law of France the lunatic either preserved 
the domicil of his origin^ or that which he had last chosen 
before he had been placed under the care of a Curator. By 
the Code Civil the domicil of the Tutor (tuteur) determines 
that of the lunatic (r). 

OL That a similar rule obtains in England seems a reason- 
able inference from the following case. 

George Morrison was born and resided in England. In July, 
1742, he lent £2,1 00 to his nephew the Earl of Sutherland, 
then in London, who granted bond for it in the EngUsh 
form. On a commission of lunacy in England Mr. Morrison 
was afterwards found to be a lunatic, and two grants were issued 
under the Great Seal; one by which the custody of the 
person of the lunatic was granted to Sir Nicholas Bayley: the 
other by which the custody of the estate and effects of the 
lunatic was granted to Walter Baynes and Penelope, his wife, 
the brother-in-law and sister of the lunatic. These last, as 
such committees, brought an action upon the bond against the 
Earl of Sutherland in the Court of Session. In defence, he 
contended that the lunacy had not been established in Scot- 
land : that the law upon the subject was different in the two 
countries: and that the rules of distribution of the personal 
estate of lunatics were also different 

ClI. The question was argued several times before the 
Lord Ordinary. The defendant contended that the Lord 
Chancellor had no power to direct the management of any 

(q) M. de Desquiron observes, " H tombe sous les sens que le majeur 
qui est frapp^ d'interdiction perd radministration de ses biens, parce- 
qu*il est reconnu dans un ^tat de foiblesse qui Tassimile aux mineurs 
non ^mancipes : des lors il cesse ^ avoir un domicile parcequ*il a perdu 
la qualite necessaire pour manifester sa volonte/* Traite du Domicile, 
p. 94, 8. 94. 

(r) "Le majeur interdit aura son domicile chez son tuteur.'*^ Code 
Civil, art. 108. In the first edition of the Code the word was " curateurJ^ 
See Duranton*s Cours du Droit Francois, L 1, t. 3, s. 371 ; Merlin*s Re . 
de Jurisp. t. 8, tit. du Domicile, s. IV* 



66 THE LAW OF DOMICIL. 

estate extra territorium. The pursuers answered that statuta 
personalia loci domicilii must bind everywhere, and that mobiUa 
sequuntur personam^ and are regulated by the law of the place 
of domiciL The pursuers applied to the Lord Chancellor, 
stating their process and defences: that the debt was in danger, 
and praying that the Committee might haye access to the 
lunatic to obtain a power of attorney from him to authorise 
them to sue for this debt This application the Lord Chan- 
cellor granted. The power of attorney was accordingly ob- 
tained, and the Committee then insisted upon both tides. 
The Court of Sessions (21st June, 1749) found that there was 
no sufficient title produced to carry on the action, and there- 
fore sustained the defence. But this judgment was reversed 
upon appeal to the House of Lords, and it was ^^ declared that 
there was a sufficient title in the appellant, George Morrison, 
to carry on the action commenced by the appellant, and that 
the same be sustained at the instance of the said Morrison'* {s), 
CIIL In Leith v. Hay, (1811), the Court of Sessions 
sustained an action in Scotland upon the bond granted to the 
King by the committee of an English lunatic and his sureties, 
such committee and sureties being domiciled in Scotland. In this 
action decree was granted for payment of the bond, and the 
money was directed to be paid into the Bank of Scotland 
upon a receipt, till, upon application to the Lord Chancellor, 
his Lordship should " direct in what manner the money so to 
be paid shall be remitted to the proper officer of the Court of 
Chancery for the benefit of the estate of the said lunatic." 
Mr. Robertson remarks, that there is nothing in the report 
with regard to the domicil of this lunatic. 

(s) This account of Morrison's case is taken from Robertson's Per- 
sonal Succession, pp. 113-14. The ei^act grounds of the decision may 
be doubtful, but the inference from Lord Hardwicke's reference to it in 
Thome v, Watkins, 2 Vesey, sen. 35, certainly is, that it was decided 
upon the great principles of law. The American Courts, however, 
appear to hold that the powers of guardians over their ward's property 
does not extend to property in foreign states. Story's Conflict of Laws, 
p. 416. 
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CIV. In Lord Annandale's case, where the English domicil 
prevailed rather by the weakness of the Scotch domicil than 
by its own strength, the question was glanced at but not 
decided {ty The Lord Chancellor said, ** Wherever he 
(Lord Annandale) had a place of residence that could not be 
referred to an occasional and temporary purpose that is found 
in England and no where else. I am not clear that the period 
of his lunacy is totally to be discarded, but I will take him 
to have died there " (u). 



IV. — THE SERVANT. 

CV. We have now to consider the case of the Servant. 
A combination of fact and intention^ has been said to be 
necessary for the constitution of a domicil, and this principle 
would seem to preserve to the domestic servant the domicil 
which he possessed before entering into service. 

C VL According to Voet, however, the presumption founded 
on experience is, that the domestic servant has abandoned 
his native domicil without any intention of returning to 
it; and, therefore, has acquired another domicil, which must be 
the domicil of the master with whom he is living. He likens 
the case of servants to that of tutors, who, he thinks, acquire 
the domicil of the pupils with whom they reside, and to that 
of the freed men {Uberti) among the Romans, who acquired 
the domicil of their patrons ; between these freed men and the 
modem domestic servant Voet conceives a very close analogy 
to subsist (v), 

(t) There were, however, two commissioners of lunacy, one in 
England and one in Scotland, and two curators appointed, one in each 
country. 

(tt) Bempde r. Johnson, 3 Vesey, 198. 

(o) ^^Famulos ancillasque nostrates quod attinet, etsi liberi sint et 
certa mercede conducti nobis operas prtestent, nee familiae nostne per- 
petuo addicti sint, iamen vix est ut exUHmemus eos proprium reHnere 
domiciUvnu, quippe k quo plerumque eos secedere animo non revertendi 
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CVU. But it is a question much depending upon the 
particular circumstances of each case. If a servant^ having 
quitted his domicil of origin, remains for a long period of 
time at one particular place in the employment of several 
roasters, and has collected together in that place his earnings, 
the legal presumption would be the abandonment of the 
original, and acquisition of a new domiciL But a contrary 
presumption would flow from the circumstances of his having 
been known to return several times to the place of his birth in 
the interval of his servitudes to different masters, and of his 
having deposited his savings and property there; the intention 
of preserving his original domicil would be fairly deducible 
from this conduct. 

CVIIL Claude Doumayron, bom near Rhodes, quitted his 
country soon after the death of his father, and came to Paris. 
He remained there for twenty years in the capacity of servant 
to the Sieur Bergeret, and in that service he died. The 
question was, whether the succession to his personalty {la 
stLccession mobiliaire)^ should be ruled by the custom of Paris, 
or by the Roman law {droit ecrit). He was held to have been 
domiciled at Paris. The number of years and the uninter- 
rupted residence seem to have been the foundation of this 
decision of the French tribunal (u?). 

CIX. Nicolas Sautereau had his domicil of origin in Bur- 
gundy ; he came to Paris while a minor: during his stay there he 
served as a kind of steward {regisseur) to different masters, but 

experientia testatur. Quin potius eos ex domicilio domijii cui mimstrant 
censeri, et competens sortiri forum suadent juris rationes : si enim nuncil 
scholarium ac ministri cum scholaribus studiorum causd. degentes, ex 
personit eorum, quibus ministrant forum sortiantur privilegiatum, et ex 
quali quali domicilio ac jure scholarium in looo studiorum »stlmentur 
(caUh. habUa C. neflma pro patre^awt non cessante illo foro priyilegiato, in 
loco domicilii dominici propria sic dicti convenirentur, ratio non est. Cui 
accedit quod et liberti Romani, utcunque liberi, patronorum suorum non 
origiAem modo sed et domicilium sequebantur, quos tamen in obsequiis et 
operis pnestandis non long^ a famulis hodiernis constat," &c» Yoet, I, 
t. V. § 96. 

(f<;) Penifiart) CoUecUon de Decisions, &c. Domicile, §11, ed. 1787. 
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especially the family of Bonvelles. He was sent by one of his 
masters, in that capacity, to Ferraques, near Lisieuz, and there 
he died. Five advocates decided that he had never lost his do- 
micU of origin, and that his succession must be regulated by 
the custom of Burgundy, because the nature of his employments 
at Paris and Ferraques were not such as to acquire for him a 
domicil. " Helived(they said) byhismasters' wages, was subject 
to their wills, and was under the necessity of following them 
withersoever they went" He had, in fact, never enjoyed a 
state of liberty requisite to enable him to found a domicil (ar). 

CX, An ancient custom exempted all persons domiciled 
at Nevers (y) from the payment of certain duties in the 
trade of com and wine. Berger, a domestic servant of a 
lady, and Berthaut, who acted in the same capacity to a 
religious order of the community, claimed this exemption. 
The Advocate General, however, unhesitatingly pronounced 
against their claim upon the ground that, as domestic servants, 
they could not have required any domicil. His opinion was 
confirmed by an "arret" of Parliament with respect to Berger. 
With respect to Berthaut, they allowed him one month to 
prove — 1st, that when the demand for duty was made upon 
him, he was actually domiciled at Nevers; 2ndly, that he 
payed the " taille "; 3rdly, that he was married and had a wife 
and children: 4thly, that he had always traded in com and 
wine; and in the event of his failing in such proof, they 
confirmed the sentence of the Advocate General (2). 

CXI. The Code Civil expressly declares, that every person 
of full age, who is in the habit of acting as a servant or a 
workman to another, if he reside in the same house as his 
master, shall be held to be domiciled therein (a). 

(a:) Denisart, ibid. 

(y) Merlin, Rep. de Jur. Domicile IV. 2. 

(z) It was said by the Attorney Greneral, in the case of the Countess of 
Dalhousie v. MacDowall, that a servant who followed his master for a 
particular service, did not thereby lose his domicil of origin. 7 Clark and 
Finnelly's Reports, p. 331. 

(a) Art. 109. *' Les majeurs qui servent ou travaillent habituellement 
chez autrui ont le m^me domicile que la personne quUls servent, ou 
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CXIL The slave of course would have no domicil but that 
of his master, but the manumitted person was held by the 
Roman law to have acquired the domicil of the manumittor (6). 

chez laquelle lis trayaillent lorsqu^ils demeurent avec elle dans la mSme 
maison." 

(b) Dig. 50, t. 1, 1.27, which sajs, ** Ejus qui manumisit municeps 
est manumissus non domicilium ejus sed patroni secutus." L. 22 says, 
" filii Ubertorum libertorumque ut liberto paterni patroni et manumis- 
sioris domicilium, aut originem sequntur.** — *' Gives quidem origo manu- 
missio, allectio, vel adoptio facit.*^ Code X. 40 — 7. 
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CHAPTER VIII. 



V. — THE PUBLIC OFFICER. 



CXIIL We have now to consider the domicil of the Public 
OflScer of the State. The existing French code has laid 
down the following rules respecting the domicil of the officer, 
civil or military, employed in the public service of the 
State (a), 

1. If the office be conferred for the life of the holder, and 
irrevocable, the law fixes his domicil in the places where its 
functions are discharged, and admits of no proof to the contrary. 
"For the law," says Denisart, "will not presume an intention 
contrary to an indispensable duty" (^). 

2. If the office be of a temporary and revocable nature, the 

(a) Duranton, Cours du Droit Fran^ais, 1. 1, t. 3, du Domicile. Merlin, 
R^p. de Juris. Domicil iii. Du Domicile des Fonctionnaires Publics. 

(b) n y en a dont le devoir indispensable exige quails aient leur domicil 
dans tel lieu, parcequ*il faut quails 8*7 trouvent tons les jours et presque 
k toute heure ; tel est le lieutenant civil du ch&telet de Paris. H en est 
d*autres qui ne sont pas astreints au mSme devoir, quoiqu^ils aient aussi 
des fonctions particuli^res : tel est un tresorier de France. En conse- 
quence, 11 est impossible que le lieutenant-civil du cb&telet n*ait pas son 
domicile It Paris ; au lieu qu'il n*est pas impossible qu^un tresorier de 
France soit domicilii ailleurs, que dans la viUe o\X se fait Texercise de son 
office. On ne sauroit avoir egard en mati^re de domicile ik une intention 
contraire It un devoir indispensable. C*est pourquoi quand m^me un 
lieutenant-civil se diroit dans tons les actes qu'il passeroit domicilie dans 
un chateau, ou auroit sa femme et ses enfans, il n*en seroit pas moins 
domicilie k Paris, &c." Denisart, Domicile, c. ii. § 5. This rule applies to 
those who are comprised under the 109th article of the Code Civil, accord- 
ing to which, '^ L*acceptation de fonctions conferees ik vie emportera 
translation immediate du domicile du fonctionnaire dans le lieu ou il doit 
exercer ses fonctions.** Merlin remarks upon the equiyocal character of 
the expressions ** conferees k ^ie," which, he says, is designed only to 
mean '* fonctions irrevocables'^ R^p. de Jur. Domicile III. 
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law does not presume that the holder has changed his original 
domicile but allows the fact, that he has done so, to be 
established by the usual proof. 

CXIV. The authority of Denisart, under the old law of 
France, would seem to warrant a third division, namely, that of 
those public officers whose service does not compel them to 
such close residence, but perhaps to only half a year's residence 
or to a residence of alternate months, they, accordii^ to the 
high authority of Denisart, are presumed in law to be domi- 
ciled at the place of their vocation ; {darts le lieu ou il se scmt 
consacres h des fonctions publtques); but it is a presumption 
capable of being repelled by proof that the seat of his family 
affairs, the residence of his wife and family, is elsewhere, and 
that he has described himself, in all legal instruments, as 
belonging to his ancient domicil, and not to that which he has 
acquired by virtue of his employment 

CXV. The presumption was repelled in the case of Lord 
Somerville (J). His residence in London, after he had been 
elected one of the sixteen peers of Scotland, was held to be 
no proof of his domicil there, being occasioned by his Parlia- 
mentary duties. So the office of **grand-maitre des eaux et 
forets" was not held to prevent the law of the original domicil 
from operating in the case of M. de Courtavel, chiefly on the 
ground that the office did not compel more than a visit of two 
or three months during the course of the year to the department, 
and not a fixed residence (c). 

CXVL The case of Mr. Bruce (d) should be mentioned as 
belonging to the first division. He left Scotland when young, 
and after being several years in the navy, in the year 1767 
went to the East Indies (e) in the military service of the 

(b) Somerville v. Somerville. Vide supra, 

(c) Cochin, (Euvres, t. 9, P. 124. 

(d) Brown's Cases in Parliament, v. 6, p. 566. 2 Bosanquet and Puller's 
Reports, 230. 

(c) Voet, remarking that a domicil is not created when a person 
" negotiationis peragendae causfi. alicubi commoretur," adds, " qu& ratione 
responsum quoque aliquando fuit, eum qui in Indiam Orientalem pro- 
fectus fuit domicilium non amississe, quod tamen nostris moribus ex 
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Company, and continued there till his death, in 1783, haying 
risen to the rank of major. In many letters to his friends 
in Scotland he expressed an anxious desire to return and 
spend the remainder of his life in his native country: par- 
ticularly he wrote to that purpose a few months before his 
death, and he was in the course of remitting home his money, 
meaning soon to follow, when he died. Lord Chancellor 
Thurlow confirmed the judgment of the Scotch court, which 
had pronounced Mr. Bruce to be domiciled in India, and 
therefore, by fiction of law, in the province of Canterbury. 
It was said by counsel, in Somerville v. Somerville, that " Mr. 
Bruce entered into the India servicey not the Kinff^s service, A great 
deal turned upon that: for he was bound to reside in India^ 
and could not reside elsewhercy except hy the leave of the Com.' 
pam/y andy consequentfy, for a temporary purpose. Therefore, 
by entering into that service, he was conceived to have 
abandoned his original domicil, and to have gained a new 
one. It did not depend upon the place in which he lived in 
India. That was not inquired into. It turned upon his 
residence in India under an obligation that was to last during 
his whole life, unless put anjendjto." And it is difficult, 
upon any other suggestion dian that contained in the fore- 
going remarks to account for the little weight which seems to 
have been ascribed to the circumstances of birth, declarations 
of intention, and the absence of any fixed home elsewhere. 

CXVII. The case of Dr. Munroe (f) seems also to fall within 
this principle. He was bom in Scotland, and educated there 
to the profession of a surgeon. At the age of nineteen he 
went out to Calcutta to practice, and in 1771 was appointed 
assistant surgeon to a regiment in the East India Company's 
service. On the 6th of May, 1789, he was appointed full 
surgeon in the Company's service; in 1811 he was ranked as 
surgeon in his Majesty's servicey but it was only local rank. 
He was married in India in 1797. In March, 1813, he made 

noyissimo jure de lis qui Indiam Orientalem petunt quodammodo muta- 
turn e^t," &c. L. v. t. I, § 97. 

(/) Munroe v, Douglas, 5 Haddocks' Reports of Cases in Chancery, 
379 — 406, before Sir J. Leach, Vice Chancellor. 
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his will, and added a codicil thereto on the 22nd September, 
1814. He left India in January, 1815, with a determination, 
as the pUdntiff contended from his letters when in India, to 
spend the rest of his days in Scotland, and arrived in England 
in the following June, where he took a house, and, owing to 
ill-health, became undetermined whether he should continue 
to reside in England, or spend his days in Scotland. In July, 
1816, he went on a visit to Scotland, and died at his friend's 
seat there in August, 1816. By his will he had given pro- 
perty to his wife to the amount of £1,000 a year and 
upwards, and made dispositions in favour of his nephews 
and nieces, but he had not disposed of the remainder of his 
property, amounting nearly to £60,000, and the question was 
whether Dr. Munroe at his death was to be considered as 
domiciled in Scotland, or whether he was, as the defendants 
contended, to be considered as domiciled in England, the 
distribution of the property being by law much more in 
favour of the plaintiff in the former case than in the 
latter. Many letters were given in evidence, written by 
the Doctor during his residence in India, to show that 
his determination was to spend his latter days in Scotland, 
and some passages in his will were relied on as indicative of 
that inte;ntion. Letters also and conversations were in evidence 
to prove that, after the Doctor's return from England, his 
health was such that he was doubtful whether he should spend 
his days in England or Scotland; and dear evidence was 
adduced that, when he went to Scotland after his return from 
India, it was only on a visit, and without an intention of then 
permanently residing there. It was very elaborately argued 
before the Vice Chancellor: that learned Judge said, *^It was 
settled by the case of Major Bruce that a residence in India 
for the purpose of following a profession there in the service of 
the East India Company creates a new domicil. It is said 
that, having afterwards quitted India in the intention never to 
return thither, he abandoned his acquired domicil, and the 
forum originis revived. As to this point I can find no diBfer- 
ence in principle between the original domicil and an acquired 
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domicile aad such is clearly the understanding of Pothier, in 
one of his passages which has been referred to. A domicil 
cannot be lost by mere abandonment. It is not to be de- 
feated animo merely, but animo et factOy and necessarily 
remains until a subsequent domicil be acquired, unless the 
party die in itinere toward an intended domicil. It has been 
stated that, in point of fact, the testator went to Scotland in 
the intention to fix his permanent residence there, but his 
statement is not supported by evidence. It has also been 
stated that the testator, knowing he was in a dying state, 
went to Scotland in order to lay his bones with his ancestors, 
but this too is clearly disproved. It may be represented as 
the certain fact here that, when this gentleman left England 
on his visit to Scotland, he had formed no settled purpose of 
permanent residence there or elsewhere ; that be meant to 
remain a few months only in Scotland, and to winter in the 
south of France, and with this fluctuation of mind on the* 
subject of his future domicil, he was surprised by death at the 
house of a relation in Scotland. I am of opinion, therefore, 
that Dr. Mimroe acquired no new domicil after be quitted 
India, and that his Indian domicil subsisted at bis death. 
A domicil in India is, in legal effect, a domicil in the province 
of Canterbury, and the law of England, and not the law of 
Scotland, is therefore to be applied to hie personal property." 

CXVIII. The point of the obligation to reside in India being 
incidental to the holding a commission in the Company's ser- 
vice, as well as the general character of the Anglo-Indian 
officer, underwent much discussion in a very recent case (1843), 
in the Prer<^ative Court of Canterbury, in which Sir Herbert 
Jenner Fust delivered the following judgment: — 

CXIX. {e) " The question relates to the domicil which is to 
determine on the validity of a paper purporting to be the will 
of Colonel J. Craigie, who died on the 23rd of November, 1840, 
at Hatchett's Hotel, Piccadilly. The will is dated in the month 
of October precedii^; it is in the shape and form of a Scotch 
deed, a holograph, subscribed by the deceased, but not attested 
{e) Craigie r. Lewin, 3 Curteis's Ecdesiastical Reports, p. 435. 

F 
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by any witnesses; and, consequently^ as it was made since 
1840, if the deceased is to be considered as a domiciled British 
subject, the will is inyalid for want of a due attestation; if on 
the other hand, he is to be considered as a domiciled Scotchman, 
then the law of Scotland must determine on the validly or 
invalidity of this paper as a wilL 

^^The question in the present case is not, whether the domicil 
of this person was Indian or Ei^lish, for the law of England 
and India are now the same, as regards the validity of wills; 
whether it was so at the time when the act of the 1 Vict c. 26, 
passed, does not matter in this case, because an act was skortbf 
after y January j 1838, passed by the Legislature in Indian assind' 
lating the law of India in respect to wills to that of England; there 
is no necessity, therefore, to consider, whether the domicil was 
English or Indian, provided it was not Scotch. This leads the 
Court to inquire into the history of this gentleman. He was 
bom in the year 1786, in Scotland; his parents were Scotch, 
and they also were of Scotch descent ; he remained in Scotland, 
indeed was never out of that country, until 1804, when he 
went to India in the East India Company's military service, in 
which he had obtained a commission as a lieutenant of a 
regiment of native in&ntry. By birth, descent, and genealogy, 
therefore, his domicil was clearly and decidedly Scotch, and 
he did not abandon that domicil until he became of age ; when 
he acquired an Indian, or as one counsel has called it, an 
Anglo-Indian domiciL Having entered into the service of the 
East India Company, and having attained his age of twenty- 
one whilst in that service, his domicil became Indian, or Anglo- 
Indian ; for it is the same thing. In India he remidned until 
1837, with two exceptions; he was in England in 1819 until 
1820, and he was also at the Cape of Good Hope from 
February 1824 until October in the same year; on the first of 
these occasions, when absent firom India, he did not visit 
Scotland; it is said in explanation, that he came to England 
on a special mission firom the Marquis of Hastings, the duties 
of which fully occupied his time. On the second occasion, 
when at the Cape of Good Hope, his domicil was clearly 
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Indian. Daring the visit of the deceased to England in 1822, 
he married an English lady, — I do not think this fact of any 
importance, it merely amounts to this, — that being a domiciled 
Indian, he married whilst being on a visit to England, he 
carried his wife back with him to India, he had children by her, 
and he Uved in India from that time until the year 1837, when 
he came over to England on the customary leave of absence, 
but still retaining his commission in the East India Company's 
service : he came on a three years' leave of absence, though, it 
is stated, that such leave is renewable for two years more ; so 
that he had every prospect of remaining in this country for five 
years ; he applied for renewal of leave of absence on two occa- 
sions, and obtained it; this would have carried his leave of 
absence down to March, 1841,— he died in November, 1840. 
Now it is said this leave of absence being granted as a matter 
of course, the deceased had every expectation that before its 
expiration he should have succeeded to a commission of full 
colonel in the service, which would have precluded the neces- 
sity of his returning to India, to which it is admitted he had 
a decided aversion. If he did not return to India on the 
expiration of his leave of absence, or previously attain his full 
rank, he must have quitted the service of the East India Com* 
pany [33rd Geo. 3, c. 551, Now it appears, that the deceased 
had no intention of abandoning his commission, unless he 
\ became a full colonel, he must, therefore, at this time, 1837, 
have contemplated the possibility, if not the probabiUty, of 
being obliged to return to India, if only for a short period. It 
appears, that on his arrival in this country, in 1837, after 
remaining in England a short time, the deceased proceeded 
direct to Scotland, and arrived there in the October of that 
year, and he continued in Scotland until August, 1839, Uving, 
whilst there, in furnished houses; it further appears, that 
during the time of his residence, he contemplated the purchase 
of a house in Edinburgh ; he wished to take a lease of a house 
for seven years, and oflered to take such a lease of a particular 
house; but it had been purchased by another party, to whom 
he offered 100/. to give up the bargain, and not being able to 

F 2 
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succeed in effecting his wishes, in August, 1839, he quitted 
Scotland, and by the advice of his medical attendant, came to 
London ; from thence he went to Plymouth, and lived there, 
or in that neighbourhood, in furnished houses, until the death 
of his father, in 1840, when he leR Plymouth, and again went 
to Scotland to attend his father's funeral ; he remained in Scot- 
land until October in that year, when he returned to London, 
and died at Hatchett's Hotel in November, 1840, being at the 
time about to join his wife and children at Plymouth. This is 
the statement on behalf of those who desire to support the 
Scotch domicil ; on the other side, there is very litde difference 
in the statement of the facts, the affidavits scarcely vary the 
case at all; they all coincide in the fact, that the deceased did 
express an intention of taking up his abode in Scotland, in his 
wish to take a particular house in Edinburgh, that he offered 
1002. to the purchaser of the lease to give up the bargain; that 
as late as 1840, he again expressed a wish for the same house, 
or of purchasing some other house in the neighbourhood of 
Edinburgh ; and that he was desirous of sending his son to 
I study with some civil engineer in that neighbourhood. These 
1 circumstances are undoubted — from them I think the Court 
can come to the conclusion that if every thing had turned out 
according to the deceased's own wishes, he would have taken 
up his residence in Scotland ; no one can look to his letters 
without seeing, that he had a decided preference for the country 
of his birth; unfortunately his wife had a different opinion, she 
preferred residing in England, and she at last persuaded the^ 
deceased, that such residence would be better for themselved 
and children. It appears to me, that having left Scotland in 
1839, he did not go back until 1840, and then only to attend 
his &ther's frmeral, and when that ceremony was over, he 
returned to England 

**These are the fects of the case, so far as is important to the 
present question; but the Court will have to refer moi« par- 
ticularly to the exhibits, before coming to a conclusion on the 
case. Now I do think, that if all circumstances had combined 
to &vour the deceased's wishes, he would have taken up his 
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residence in Scotland ; but still the question remains^ whether 
there was an abandonment of the Indian domicile and if there 
was the ardmus and factum of a domicil in Scotland. It was 
properly asked by the counsel for Mr. Craigie, — when was it 
that the Indian domicil was abandoned^ and the Scotch 
acquired? The answer, or the tenor of the answer to the 
question, was, at the time when the deceased went to Scotland 
in 1837, that he then went there for the purpose of remaining, 
in short, that he did it ammo manendi^ with the intention to 
preclude all question as to his domicil; that he took up his 
residence there ammo et facto. The question then remains for 
the Court to determine; — it being an admitted fact that the 
deceased went to Scotland in 1837, and remained there until 
1839, — whether he went there ammo manendi; the solution of 
that question depends very much on his peculiar situation at 
the time; whether he was in a condition to abandon his 
acquired domicil in India, for if he was not in a condition to 
abandon his Indian domicil, the intention, even, if to a certain 
extent complete by the fact of his having come to this country, 
ammo manendi^ if he could possibly remain, would not be 
sufficient to change the domicil ; if the deceased was not in a 
condition to carry his intention into effect, that is, if his remain- 
ing in this country was dependent on circumstances, which 
might be such as to render it incumbent on him to return to 
India, that is, if certain events did not give him an opportunity 
of finally quitting the service. In 1837, when the deceased 
arrived in this country, he retained his commission in the East 
India Company's service, he not only came on leave of absence 
for a distinct period; — it signifies not whether there was a 
greater or less probability, or whether as a mere matter of 
course, his time of absence would be extended for two years 
more, — he was still absent on leave ; he retained his commis- 
sion in the Indian army, his regiment was in India, and his 
military establishment there ; he had quitted India only for a 
temporary purpose, not with a fixed determination to abandon 
it altogether, but with the intention to return, unless on the 
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happening of a particular event, namely, his attaining the rank 
of full colonel before his leave of absence expired. 

'^The question is, whether a person having a fixed domicil,^ 
I and having quitted it with the proposed intention of returning, 
although such intention may be annulled by the happening 
of a particular event, can by law be said to have abandoned 
that domicil ; this is the important part of the case ; did the 
deceased, when in 1837, or in 1839, he wen^to Scotland, go 
there ammo manendi^ or did he merely go there to remain, so 
long as the rules of the service in India would permit, and no 
longer? Now all the correspondence and the affidavits tend 
to shew that he contemplated returning to India; he might 
have continued to live in Scotland during the whole of the 
time of his leave of absence, but would that have been a 
residence animo et facto? — the animus would only be whilst 
his absence fi*om India permitted, for if he did return to India, 
his Indian domicil would revert — perhaps I should not say 
reverty because it would never have been divested. When the 
deceased came to this country, he quitted India on a tem- 
porary absence, which might be converted into a permanent 
quitting, by a certain event happening in the interval between 
the time of the commencement of his absence and the time 
for his return; I cannot think that the &ct, that he was 
absent firom India, when he was looking to a probable return, 
can be said to be quitting that country ammo manendi in 
another ; he was indeed in another place, but for a temporary 
purpose only. Now, up to 1839, when he last quitted Scot- 
land, his domicil was India, I cannot conceive that, by having 
left India under the circumstances mentioned, he had divested 
himself of the domicil acquired by his commission in the 
East India Company's service; in 1839, he went to Plymouth 
with his wife and family, he resided there, although only in 
furnished lodgings. If the question was between a Scotch or 
an English domicil I should decide for the Scotch domicil, 
notwithstanding his returning to England, and living there in 
furnished lodgings, and although, as has been argued, he .had 
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at one time expressed a wish to purchase a house near Ply* 
mouth ; and although his actual residence was so far in this 
country; except for a short time when he went to Scotland 
on his fiither's death; and although he died in the act of 
returning thence to join his wife and fiunily in this country. 
The important question is, what is necessary to constitute a 
change of domiciL There must be both animus et factum; 
that is the result of all the cases. This case must depend on 
its own circumstances, the principles on which it is to be 
determined are the same in all cases, and that principle 
extracted from all the cases is this, ^^That a domicil once 
acquired remains until another is acquired, or that first 
abandoned; I admit all that has been said in this case, that 
length of time is not important, one day will be sufficient, 
provided the ardmus exists; if a person goes from one country 
to another, with the intention of remaining, that is sufficient, 
whatever time he may have lived there is not enough, unless 
there be an intention of remaining. 

*^ It is now my duty to consider the effect of the exhibits, 
and of the particular circumstances stated in the affidavits, 
for the purpose of shewing the grounds, on which the Court 
thinks, that the deceased had not abandoned his Indian domi- 
cil, he retained his establishment in India, his connection 
with his regiment, of which he remained lieutenant-colonel, 
still continued, he was bound by the rules of the service 
to rejoin his regiment at the expiration of his leave of 
absence. 

** Now admitting the fact of actual residence in Scotland, 
from 1837 until 1839, and the wish for a fixed and permanent 
residence in Scotland; admitting that the deceased had a 
decided preference for Scotland, and that, if peculiar circum- 
stances did not interfere to prevent him carrying that 
inclination into effect, he would have settled in a house in 
that country; still he had not at the time of his death placed 
himself in such a situation as to enable the Court to say, that 
he had abandoned his Indian domicil; and acquired a per- 
manent domicil in Scotland ; the deceased had not abandoned 
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his Indian domicile he could not do so without resigning hi^ 
commission, he did not intend to do so, unless he obtained 
the rank of full colonel Although the bias of his inclination 
was to live in Scotland, and, even if he had remained there 
during all the time he was absent from India on leave, I 
should still have held, that by retaining his commission, which 
might, and probably would, have compelled him to return to 
India^ the deceased had not abandoned his Indian domiciL 
If so, then can it be said that he had abandoned that domicil? 
his connection with that country, which originally gave him 
his Indian domicil, still remained in full force ; it was indeed 
Uable to be dissolved by his attaining his full rank. 

*^ Looking to all the circumstances of the case, I think it is 
distinguished from all those cases which counsel have most 
judiciously abstained from going into; they have all been 
considered here often and often. I think the Indian domicU 

■ 

was not abandoned, but that the deceased was still domiciled 
in India. If he had died in Scotland that would not in the 
slightest degree have changed my opinion; he was domiciled 
in India : if the question had been, whether he was domiciled 
in England or in Scotland, if that point had been in egmlibrio, 
the place of birth and origin might have turned the scale. 

" I think there is quite sufficient in this case, to enable the 
Court to determine, that the Indian domicil, which the deceased 
bad acquired, did remain at the time of his death; when I look 
for the animus and the ^c^m, I do not find sufficient to enable 
me to say, that the deceased had dissolved his connection with 
India; and I think, under aU circumstances, that the Scotch 
law cannot determine on the validity or invalidity of this wiU." 

CXIX. The decision in the case of Sir C. Douglas appears 
to have been founded upon the principle, that by entering into 
the military service of a foreign country, you acquire a domicil 
in that country. The circumstances (f) were these. He 
left Scotland in 1741, at the age of twelve, with a view 

(/) Ommaney v. Bingham, before the House of Lords, 18th March, 
1796. See argument of counsel, 5 Yesefs Reports, p. 757, case of 
Somerville, 
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to enter into the navy. From that time to his death, he 
was in Scotland only four times: Ist, as captain of a frigate; 
2ndly, to introduce his wife to his friends, on which occasion 
he staid about a year; 3rdly, upon a visit; 4thly, wheii, 
being appointed to a command upon the Halifax station, 
he went in the mail coach to Scotland, and died there in 
1798. He was not for a day resident there in any house of 
his own. Under those circumstances, it was difficult to 
contend, that he retained the domicil during all that time 
in -a country with which he had so little connection. He 
had no estate there, no mansion-house; he was not a peer 
of that country (y). There was nothing but the circum- 
stances of his birth and his death ; and upon those circum-> 
stances, and because he had an occasional domicil there, the 
Court of Sessions determined that he was domiciled in Scot- 
land. He married in Holland, and had a sort of establishment 
there; he commanded the Russian navy for about a year, 
and was afterwards in the Dutch service ; he had no fixed 
residence in England till 1776, when he took a house at 
Gosport, in which, when on shore, he lived as his home. Thsct 
was the only residence he had in the British dominions. 
Whenever he went on service, he left his wife and family 
there, and he always returned to that place. His third wife 
was a native of Gosport Before his visit to Scotland^ in 
November, 1786, Sir C. Douglas had written to his sister — 
'^6e pleased to observe, that I do not engage to build my 
tabernacle in Scotland; and if it should, some time hence, 
prove convenient to me to establish myself elsewhere, because 
of service or otherwise, I shall probably remove the whole of 
my fiunily," &c. He stayed in Scotland till September, 1789, 
returned to London and Gosport, where Lady Douglas 
resided ; in 1788 he went for a few months to Scodand; in 
1789 he went to Edinburgh alone, and died there two days 

(g) See Lord Redesdale*8 speech on the Strathmore Peerage case, for 
the distinction between the Peer of the Realm and the Lord of Parlia- 
ment. Wilson and Shaw's Appeal Cases, Vol. IV. Appendix V. p. 91. 
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after his arrivalf in furnished lodgings, of an apoplexy, ht 
his will he spoke of his dwelling-house at Gosport Under 
these circumstances the cause came before the House of 
Lords. The Lords considered the circumstance of his death 
in Scotland, going there only for a few days, as nothing. Tlie 
Lord Chancellor expressed himself to the following effect : — 

** The reasons assigned in support of the decision of the 
Court of Session are by no means satisfiw^tory. His dying in. 
Scotland is nothing; for it is quite clear, the purpose of going 
there was temporary and limited ; nothing like an intention 
of haying a settled habitation there. The interlocutor says, 
he had an occasional domicil there : but the question never 
depends upon occasional domicil: the question is, what was 
the general habit of his life ? It is difficult to suppose a case 
of exact balance. Birth affords some aigument, and might 
turn the scale, if all the other circumstances were in equili- 
brio ; but it is clear in this case, his circumstances, his hopes* 
and sometimes his necessities, fixed him in England. His 
taste might fix him at Gosport in the neighbourhood of a 
yard, a place also convenient to him in the pursuit of his 
profession. Upon his visit to Scotland by a letter he guarded 
his sister against the hope of his settling there." 

**The words of the civil law, ^Larem rerumque ac fortuna- 
vum summam,' cannot be translated better than by the 
expression of that letter, that he had no thought of setting 
up his tabernacle there : it means the main establishment" 

The Lord Chancellor then takes notice of his making a 
will, which would be totally subverted by considering him 
domiciled in Scotland. ^^It became important to determine 
the domicil in that case; because, by a codicil, he had im- 
posed a condition in restraint of marriage upon a legacy to 
his daughter, with a gift over to other children ; and it was 
t^ / ^, contended, that the condition was void by the law of Scot- 
land, but good by the law of England, on account of the gifl 
over. If Sir Charles Douglas had died in the Russian or 
Dutch service, his property must have been distributed accotd- 
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ing to the law of Russia or Holland; for he had made himself 
a subject of those countries, and by hb establishment thiere 
had lost his establishment in Scotland. His original dandcil 
having been abandoned^ when he afterwarde entered into the 
service of this country he became domiciled here, as a Russian 
or Dutchman would on entering into our service J* 

CXXI. It was said indeed, that this case was decided rather 
with reference to the weakness of the Scotch, than to the 
strength of the English domicil. The Lord Chancellor closed 
his decision on Lord Annandale's case with the following 
comments on that of Sir C. Douglas. 

CXXIL (A) ^^ The case last determined in the House of Lords 
is the case of Sir Charles Douglas. I particularly had the 
benefit of hearing all the arguments so well pressed in this 
cause, and also at the bar of the House in that. It fell to 
my share to pronounce the judgment, but it was much more 
formed by Lord Thurlow and settled, in concert with him, 
the general course of the reasoning he approved. It was one 
of the strongest cases, for there was first a determination of 
the Court of Sessions upon the point. Great respect was due 
to that They had determined the point The judgment 
was reversed. It came before the House with all the respect 
due to the Court of Sessions upon the very point, and under 
circumstances that affected the feelings of every one for the 
consequences of the judgment the House of Lords found 
themselves obliged to give were harsh and cruel, if the parti- 
cular circumstances raising very just sentiments in every 
mind, could prevail against the uniformity of nile, it is so 
much the duty of Courts of Justice to establish, there could 
be no case in which the feeUngs would have led one farther. 
Lord Annandale's case is not near so strong. The habits of 
Sir Charles Douglas were military: he had no settled pro- 
perty: his life had been passed in very different parts of the 
world ; if the consideration of his original domicil could have 

(K) Bempde v, Johnstone, 3 Vesejr, p. 200. 



76 THE LAW OF DOMIClL. 

had the weight that is attempted in this case, it would have 
had much more there, for there was less of positive fixed 
residence there than in this case. At one time he was in 
Russia, at another in Holland, and in a fixed situation as 
commander of a ship in the Russian and Dutch service. His 
activity rendered him not much settled anywhere. It was 
necessary to take him where he was found. The cause had 
this additional circumstance, that he happened to die in Scot- 
land, the place of his birth ; but, undoubtedly, he went there 
for a very temporary purpose, a mere visit to his family when 
going to take a command ^pon the American service. That 
is so strong a case, that it makes it rather improper in me to 
have said so much." 

CXXIIL These cases are clearly founded upon the pe- 
culiar nature of the £ast India Company's service. As long 
as a person was engaged m it, he held an irrevocable office, 
bindmg him to residence in a certain country. 

CXXIV. Upon the same principle it was held by the House 
of Lords, in the case of Sir C. Douglas, that persons who 
enter into the military service of a foreign state acquire the 
domicil of that state {i). 

CXXV. It remains to be considered, whether the domicil 
of a person, employed in the military service of his (ywn 
country, is changed when, in the discharge of his functions, 
he is compelled to reside in a foreign land. 

CXXVI. The language of the Roman law is, **the soldier 
would seem to have his domicil in the country where he 
serves, if he possess nothing in his own country" (J). But it 
seems clear that, if he had any property in his own country, 

(i) " If Sir C. Douglas had died in the Russian or Dutch service, his 
property must have been distributed according to the law of Russia and 
Holland ; and when he afterwards entered into the service of this country, 
he became domiciled here, as a Russian or Dutchman would on entering 
into our service." Vide ante, pp. 74 — 5. 

(f) " Miles ibi domicilium habere videtur ubi meret, si nihil in patriA 
possideat." Dig. 50, t. 1, 1. 23. 
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he would have been allowed a double domicil, lEuid would 
have retained that of his own country (A). 

C XXVII. In the curious case mentioned by PufFendorf (/), 
respecting the instrument by which the dowry of the wife was 
confirmed being governed by the law of the husband's domicile 
it was said that this domicile which was in Bremen, was in 
no way affected by the husband's having served as a soldier in 
Hamburgh, and having resided there. 

CXXVIII. The leading case is that of the Duke of Guise. 
This illustrious person, who was, by virtue of his inherited 
title, the premier lay peer, and by virtue of the Archbishopric 
of Rheims, the premier Ecclesiastical Peer of France, after 
becoming a member of the famous League (m), and signing 
the Treaty of Sedan, was expatriated, and entered, as general, 
into the service of the King of Spain and the Emperor of 
Austria. During the time of his residence at Brussels, he 
contracted a marriage, the validity of which depended upon 
his domiciL 

The marriage had been solemnized by the Vicar General of 
the army ; but it was especially provided by the ecclesiastical 
law then in force in the Pays Bas, that the Vicar General's 
power (n) should cease when the soldier or officer resided in 
a place where they might be said to have a fixed domicil 
(damicilium jfixum), and that, in such case, the soldiers should 
receive the Sacrament of the Church from the ordinary 
minister ; and that the nobles who returned to their ordinary 

(k) Domat, Book 1, t. 16, § 2. 

(Q *' Sed postea maritus militaria stipendia civitatis Hamburgensis 
meruit ibique habitavit, quamquam hoc facto nondum apparabit domi- 
ciliom eum mut&sse,*^ &c. Puffendorf, Observationes Juris Universi. 
Obs. CXXII. Dotem creditoribus hjpothecam, &c. 

(m) Ligue confi^der^e pour la Paix Universelle de la Chr^tient^. 

(n) " Similiter omnes nobiles et alii inferiores, qui cessante exercitu, 
habent suos ordinaries in iis partibus, quando subsistunt iis in locis ubi 
est fixum eorum domicilium, censentur subditi eorumdem locorum ordi- 
nariis, etiamsi alioqui' habeant officia et stipendia ratione dicti exercitus.** 
This was the article of the Papal hre/y upon the construction of which 
the case principally turned. 
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residence should be emancipated from the control of the Dele* 
gate, and placed under that of their Bishop. This last position, 
D^Aguesseau argued, was decisive against the validity of the 
Duke of Guise's marriage. " Will it be contended (said that 
great jurist), that Monsieur de Guise had no domicil, or that 
he had it not at Brussels ? To say M. de Guise had no domicil 
is absurdum ; it would be to make the General of the armies of 
the Emperor, and of the Eling of Spain, a vagabond. To say 
that his domicil was not at Brussels is absurdius: all who serve 
the King of Spain in Flanders cannot be considered as domi- 
ciled elsewhere than in the capital of the Pays Bas ; as, for 
example, Paris is the reputed domicil of all the great lordb 
who have no other in point of fact" (o). 

CXXIX. William Macdonald, a native of Scotland, ac* 
quired a considerable plantation in Jamaica, where he had 
resided about fifteen years. In 1779, he was appointed lieu- 
tenant in the seventy-ninth regiment of foot, at that time 
quartered in the island: he also obtained the command of a 
fort in it In 1783, he obtained leave of absence for a year, 
that he might return to Scotland for the recovery of his health. 
He died a few months after his arrival. The seventy-ninth 
regiment was by this time reduced. He had no effects in 
Scotland, and his only property in England consisted of two 
bills, which he had transmitted from Jamaica before he left it, 
in order, as was said, to purchase various articles for his plan- 
tation. His father intromitted with the funds in England* 
The rights of the parties turned upon the question, whether 
William Macdonald had his domicil in Jamaica or in Scotland. 
It was offered to be proved, that the deceased meant to have 
returned to Jamaica if his health had permitted, and that he 
had no intention of residing in Scotland. The Lord Ordinary 
found the succession was to be regulated by the law of Scot- 
land, in respect that William Macdonald died in Scotland, his 
native country, where he had resided several months before his 
death. A reclaiming petition having been presented, the Court 

(o) D'Aguesseau, Cinquante-Septi^e Plaidoyer (aj>. 1700), t. ▼* 
P ^^' 
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was of opinion that the domicil of William Macdonald was in 
Scotland, and that the proof oflPered was incompetent, and, there- 
fore, unanimously refused the petition without answers. Some 
of the Judges came to be of opinion, that the domicil of the 
deceased was in Jamaica, but a considerable majority retained 
their former opinion* The ground of this decision, Mr. Bui^ 
observed, must have been, that his commission in the army 
necessarily rendered the continuance of his residence in Jamaica 
uncertain (p), 

CXXX. If this case be compared with that of Sir Charles 
Douglas, it will place the difference between the effect of the 
general service of the Crown, and the particular service of a 
company, upon the question of domicil, in a clear light 

CXXXI. There have been several cases of military testa- 
ments decided in the Prerogative Court of Canterbury under 
the new Wills' Act, in which it seems always to have been 
^tssumed, that the domicil of the officer was unchanged by his 
serving the Crown in foreign parts ( y). 



Vn. — THE AMBASSADOR. 

CXXIL The (r) most important class of public officers whom 

(p) Morrison*8 Dictionary of Decisions, vol. 6, p. 4627, tit. Foreign. 
Burge's Commentaries on Foreign and Colonial Law, vol. 1, pp. 47, 48. 

(q) In the goods of C. E. Fhipps, officer on service at fierbice, 2 Car- 
tels Ecclesiastical Reports, 368. Whjte v, Kepton, officer at New 
Brunswick, 3 Curteis, 818. The term soldier, however, in the clause of 
exemption in the new Wills* Act, has been held to apply to those engaged 
in the East India service. In the goods of Donaldson, 2 Curteis, 386. 

(r) ** Les ambassadeurs, les commissaires d^partis, les gouvemeurs et 
commandans de provinces, les officiers militaires,et les susdits, n*acqui^rent 
point non plus de domicile dans le lieu ou se fait Texercice de leurs fonc* 
laons par la seule residence qu*ils y font encore qu*elle soit continuelle, 
lortqiiU estprouvepar dautres eirconstances plus fortes qt^iU ont un domi* 
die dans un autre Ueu,^* Denisart, Domicile 4. It would appear from this 
last sentence, that, according to Denisart, the prima /acie presumption, 
even in these cases, was in favour of the actual domicil. 
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the law exempts from the presumption of domicil attaching 
to contmued residence in a particular place, are : 

AmbcLssadors (s). — No position of international law is better 
established than that which preserves to the ambassador in 
a foreign state the domicil of the country which he represents. 
The important legal consequences flowing from this doctrine, 
with respect to the celebration of marriage and the birth of 
children, are well known. 

CXXXIII. The privilege of the ambassador extends to those 
domiciled in his family, and (t) resident with him, but there is 
no authority for saying that he can impart it to strangers. 

(yXXXIV. Pertreis v. Tondear was a cause of nullity of 
marriage instituted in the Consistory of London, on the 
ground that it was not celebrated in the parish church, or in 
a place where marriages had been usually solemnized accord- 
ing to the provisions of the English Marriage Act. The 
validity of the marriage was contended for, on the plea that 
it had been celebrated in the chapel of the Bavarian ambas- 
sador, which was to be considered as a part of the country to 
which that ambassador belonged: the marriage, it will be 
seen, was not contracted between two English subjects. On 
the other side, the case of Heinel v. Fierville was cited, in 
which a marriage of a minor, solemnized without (Consent, in 
the Venetian ambassador's chapel in 1783, had been set aside 
by the Consistory of London. 

CXXXV. In the course of his judgment Lord Stowell 
observed, ** The principal objection, however, is that this act 
of Parliament will not operate under the circumstances of the 
case ; for that the house and chapel is to be considered as the 
country of the person residing there to which our law will not 
extend. But the authority of the case, which has been cited, 

(s) ** Ita legatus etsi per multos, immo plurimos annos cum fainili^ 
8a& degat in aliqu^ auU, et in urbe domum propriam possideat, non tamen 
propterea domicilium ibi habet." Wolff, Jus Grentium, c. 1, § 187, 

** L*enyoye d^un prince etranger n*a point son domicile ^ la cour o^ 11 
reside." Vattel, 1. 1, c. 19, § 218. See also § 217. 

(0 See Vattel, Droit des Gens, 1. 9, c- 9, § 118. 120. 124. 
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Sfufficiently decides this question, so as to oblige me to adn^it 
this libel. The party who proceeds was in the suite of the 
Spanish ambassador, and not of the Bayarian: and the other 
party; though she has the name of a foreigner, is not described 
as being of any ambassador's family, and has been resident in 
this country four months, which is much more than is necea- 
sary to constitute a matrimonial domicil in England, inasmuch 
as one month is sufficient for that under the act of Parliament* 
Supposing the case, therefore, to be assimilated to that of a 
marriage abroad between persons of a different country, it is 
^i&eult to bring this marriage within the exception, as this 
woman is not described as domiciled in the &mily of an 
ambassador. Taking the privilege to exist, (which has, per- 
haps, not been formally decided), I may still deem it a fit 
subject of consideration, whether such a privilege can protect 
a marriage where neither party, as far as appears at present is 
of the country of the ambassador, and where one of them has 
acquired a matrimonial domicil in this country, and where 
ijt is not shewn that she had been living in a house entitled to 
privilege during her residence in England On these grounds 
I shall admit the UbeL The matter may receive further illus- 
tration of facts which may entitle it to farther consideration.** 
The cause however appears to have been discontinued (t), 

CXXXVL Mr. Henry quotes the following case and 
opinion from the Nieuw Nederland^s Advys Baek^ 1 voL 165, 
as important in its bearing upon the domicil of ambassadors. 

**A. (m) bom at Amsterdam, and the Dutch consul at 
Smyrna being about to intermarry with B. at Smyrna, they 
both appeared before the Chancellor of the Dutch nation 2l%, 
that place, and entered into an ante-nuptial contract or settle- 
ment of their respective property ; some years after the wife 
dies, leaving two children, and without having disposed of 
her half of the joint property, which by the settlement she was 
entitled to do. One of the children died soon after the^ 
mother at Smyrna: the question was, under the law of whiclj 

(i) Haggard's Consistory Reports, vol. 1, p. 139. See vol. 2, p, 39 6t 
Httding V. Smith. 

(tt) Odwin V, Forbes, Henry's Report, p. 204, Appendix, 

a 
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place, whether of Smyrna or Amsterdam, the wife's share 
should be regulated or disposed oC" 

CXXXVII. On this the foUowing opinion was given. '^The 
undersigned, having considered the case proposed and the 
question arising therefrom, is of opinion (under correction) 
that, since A. was bom at Amsterdam, and only residing at 
Smyrna in the service of the Government, he must be con- 
sidered as still residing at Amsterdam: since it is clear in 
law, that by residence in a foreign country under a commis- 
sion, especially when this is only for some years and not 
perpetual, no domicil is contracted; the reason of which is 
evident, namely, that to the constituting of a fixed domicil, 
it is not sufficient that a person resides in this or that place, 
but that he must have the intention at the time of making 
it his fixed and permanent abode during his life, according 
to Voet, ad tit. Dig. et Judictis et vbi quisqtiey no, 97 et 98 ; and 
even were a man to remain ten or more years in a place, still 
he cannot be said to have had there his fixed domicil, so long 
as it was considered by him as a temporary residence (matisio 
tempararia\ as by example in a commission; whence it follows, 
that the marriage celebrated by A. at Smyrna, the place of 
his residence, so far as concerns the community of profit and 
loss dining this marriage, must be considered as having taken 
place at Amsterdam, according to the doctrine of Goris in 
Adoers. Jur. Tract. 1, de Societate Conjug. cap. 6, n. 4, 5, 6, et 
9, where he shews also that this has been so decided in Por- 
tugal With him also agrees Van Wezel, de Cannub. Bonorum, 
Societ. Trad 1, n. 100, where he says, that a native of 
Utrecht being in Friesland, whether under commission from 
his state or not, and there marrying, must be considered to 
have married in the community of goods, notwithstanding 
that community by marriage in Friesland does not extend 
beyond the use of the goods, and by no means over the goods 
themselves; which is also confirmed by Van Someren, de 
Repres. c. 3, § 13, et de Jure Noverey c. 3, § 4 ; see also Ber- 
gandas, ad Consuetud. Fland. Tr. 2, n. 11, 12; and no 
wonder, since it is exi indisputable rule that a wife follows 
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the dignity of the domicile and the forum of her hnsband, 
according to the lex 65^ dig. de JudicUs et vbi qinsqtte. 

^^ So, as we have before shewn, the aforesaid consul A. must 
be considered as yet dwelling at Amsterdam, his birth-place ; 
hence it follows that this marriage must be held as contracted 
according to the custom which has prevailed of old in HoU 
land, by which, so soon as the marriage is celebrated, a 
community of goods is induced and takes place, not only 
with respect to the property possessed by the parties respect- 
ively at the time, but also all future acquired property; which 
eflTect of marriage, by the custom of Holland, can only be 
avoided by an express ante-nuptial contract, disertis verbis. 
Therefore, as the succession of foreign ministers, and conse- 
quently of their wives, must be regulated according to the 
law of their domicil, as Professor Voet shews under the tide 
of the Digest. Senat. CousuU. TertuU. n. 34 ; so he cites in 
support of this doctrine a case taken from the 3</ HoUandsche 
ConsuUatien^ constdt. 4, whereby it appears that a certain mar- 
ried woman having died at Utrecht while residing there with 
her husband, a Hollander by birth, who was the Dutch com- 
missary at Munster, she must be considered as having died 
in Holland, and therefore the succession in her goods must 
be regulated according to the custom of Holland, and also by 
the 113 Consult of the Nederland^s Advys Boeky h. 3, "p. 268. 
It appears that a deputy from the province of Guelderland to 
the States-General having died intestate at the Hague, after 
several years' residence there in that o£Sce, he was not under- 
stood to have lost his original domicil by this residence, and 
his property was divided between his widow and children, 
according to the custom of Guelderland; and furthermore, 
as it appears that one of the children of this marriage is dead, 
leaving the said A. his father him surviving, the said parent is 
by the law of Holland entitled to the half of this child's share 
in his mother's property; nor can it be objected that this 
child was bom and died at Smyrna, since this child according 
to law must be held to be bom and have had his fixed 
domicil at the birth-place of his father, mz. at Amsterdam, 

G 2 
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according to Grotius, in his Introduction to the Law of Hol- 
land, Ub. 2y part 26, n. 4, who says that in such cases, in 
Holland, is followed the law of succession of the place where 
the deceased child's parents had their fixed domicil; which 
in this case, as we have seen, was, and is yet, the city of 
Amsterdam; for this father of the child did not withdraw 
himself firom this city of his own will, in order to choose 
another domicil, but only on account of his office and com- 
mission ; and in this case no one, however residing at another 
place, is said to change his domicil. 

*^Thus advised at Leyden, 6th July, 1731." 

CXXXVHL Mr. Henry likens the case of the party in this 
opinion to that of Lord Somerville, which has been already 
referred to, considering the former a strong confirmation of 
the latter, and expresses his surprise that no mention should 
have been made in the discussion of that case to the law in 
the Digest, which gave to senators a domicil (v) in the city 
where they exercised their functions, while it retained their 
doinicil of origin, upon the principle that the dignity con- 
ferred on them was rather an addition to than a diminution 
of their existing domicil. 

CXXXIX. So, xmder both the ancient and modem law of 

(r) " Senatores licet in urbe domicilium habere yideantur f amen et ibi 
unde oriundi sunt habere domicilium intelligentnr, quia dignitas domicilii 
adjectionem potius dedisse quam permutasse videtur." Dig. 1. I, tit. 9, 
c. 11, de Senatoribus. Yoet, in commenting on this text, remarks, 
'* Kom et senatores Komanos domicilii jus in municipio unde oriundi 
retinuisse ante dictum est adeo ut in urbe domicilium magis habere vide- 
rentur quam revere haherent*^ De Judiciis et ubi quisque, 1. 5, t. 1, § 98. 
This passage does not appear by the report to have been specifically cited, 
but it was urged, that " his residence for the purpose of Parliamentary 
duty, on being elected one of the sixteen Peers of Scotland, in 1790, 
aecbrding to all the law on the subject^ would have no effect," According 
to the Canonists, the Senator was domiciled at the place where he exer* 
pised his functions. " Senator etiam aut aliter quivis oificialis perpetuus 
^llcujus principiis quamvis ejus loci in quo senatorium exercet dignitatem 
ininim^ sit civis (ex text, in 1. civis, C. de incolis, lib. 10), domicilium 
tam^i illic acquirere tenet Anna filius rescribens," &c. &c. Barbosa de 
Qffii^io gx Potestate Episcopi AUeg. iv. § 34. 
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France, it has been held that the peerage does not give the 
domicil of the capital and residence of the court to the person 
ennobled by it (w). 

CXL. The consul, in the case cited from Mr. Henry's 
work, does not appear to have been engaged in the trade of 
the country where he exercised his frinctions, or to have been 
a native of that country ; otherwise the law would have taken 
a very different view of his domicil 

CXLL In the case of the Indian Chief (x), the law is most 
clearly laid down by Lord StowelL "I am (he said) first 
reminded that he was American consul, although it is not dis- 
tinctly avowed that his consular character is expected to protect 
him ; nor could it be with any propriety or effect, it being a 
point fully established in these Courts, that the character of 
consul does not protect that of merchant united in the same 
person. It was so decided in solemn argument, in the course 
of the last war, by the Lords, in the case of Mr. Gildermester, 
the Portuguese consul in Holland, and of Mr. Eykellenbui^, 
Prussian consul at Flushing. These cases were again brought 
forward to notice in the case of Mr. Fenwick, American 
consul at Bordeaux, in the beginning of this war, on whose 
behalf a distinction was set up in favour of American consuls, 
as being persons not usually appointed, as the consuls of other 
nations are, from among the resident merchants of the foreign 
country, but specially delegated from America, and sent to 
Europe on the particular mission, and continuing in Europe 
principally in a mere consular character. But in that case, as 
well as in the case of Sylvanus Bourne, American consul at 
Amsterdiam, where the same distinction was attempted, it was 

(w) *' La seule qualite de due et pair ne donne point de domicile )k 
Paris, lieu reconnu pour 6tre celui de la demeure du roi, parcequ*elle 
n*exige point une residence habituelle aupr^ de sa Majesty** so decided. 
Merlin says, is the case of the Prince de Gu^men^, 1670, and to the 
edition of 1S26, he adds this note, " H n*j a plus de duch^-pairies, mais le 
m^me decision parait devoir Stre appliqu^ aux pairs de France actuels,** 
Merlin, Bep. de Juris, Domicile III. 4. 

(x) 3 Robinson*s Admiralty Reports, p. 29. 
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held that, if an American consul did engage in commerce, 
there was no more reason for giving his mercantile character 
the benefit of his official character than existed in the case 
of any other consul The moment he engaged in trade the 
pretended ground of any such distinction ceased ; the whole 
of that question therefore is as much shut up and concluded 
as any question of law can^be." 

CXLIL It may here be observed, that the domicil of 
origin is not changed, either by residence in the house of die 
ambassador, or withm die lines of an army quartered in a 

of the native country. 

CXLIII. The ambassador is allowed to retain the domicil 
of his own country, because he is the representative of his 
Sovereign, and it should seem that the same privilege would 
be, a fortiori, extended to the Sovereign himself, if such 
an occasion should occur for its application. What, for 
instance, would have been considered the domicil of James 
the Second, of England, or of Charles the Tenth, of France, 
during the later years of their respective lives ? It has been 
stated that the English domicil of Henrietta Maria was strongly 
contended for on the ground of her being an integral part of 
the Royal Family of England, 



Vni. — THE ECCLESIASTIC, 

CXLIV. The domicil of the beneficed Ecclesiastic (z) has 
been always held to be the spot in which his benefice is 
situated. Neither the bishop nor the cur^ were considered 
to have changed the domicil of their benefice by the exercise 
of their fiinctions at the residence of the King or of indepen- 
dent Sovereign companies. The longest possible absence 

(y) Wheaton's Elements of International Law, vol. 1, p. 150—1 Vattel, 
liv. 1, c. xix. § 216—17. 

(z) Denisart, Domicile 4) c, 2, § 6* 
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from the diocese or the parish, from whatever cause or with 
whatever intention, was held insufficient to effect a change of 
domiciL 

CXLV. On this principle the testaments of bishops, 
under the old French law, was ruled by the custom prevailing 
in their diocese. Canons, however, and members of an 
ecclesiastical corporation, were not bound by so strict a rule, 
because their functions could be supplied by others, and they 
were under no obligation to a continual residence {a) ; and, 
therefore, if a canon held an office in some independent 
Sovereign company, which did require continual residence (b), 
his domicil was considered to be in that place and not where 
his canonry was (c). 



EL — THE PRISONER. 

CXLVL By the law of all European countries, the Prisoner 
preserves the domicil of his country. 

CXLVIL In a case, tried before the Judge of the Preroga- 
tive Court in Ireland, (Dr. Radcliffe), the deceased party, about 
whose domicil a discussion arose, had been an Irishman by 
birth, where he had also resided, and had property, as he had 
however in England, where he died in prison. The learned 
Judge observed, " Now how does he describe himself in both 
wills, as well that relied on by the impugnant as that by the 
intervenient ; not as late of Wrexham or Hammersmith, or, 

(a) Le vrai domicile d'un 6vSque eat dans le chef-lieu de son dioc^e, 
quand m^e il passerait une grande partie de l*aim6e k Paris on ailleurs." 
Merlin, Rep. de Juris, Domicile III, 6. 

(b) " Tertio modo habito respectu ad ordines suscipiendos quis sub- 
jectus est episcopo discesis, in qu& beneficium ipse habet^ et potest ab 
illo ordinari, seu ab alio de ejus licentift, quamvis alias ei alio modo sub- 
ditus non sit. Clericus enim habet domicilium, et est civis illius Dieecesis, 
in qu& situm est ejus beneficium, dum illud possidet." Barbosa, Alleg. 14, 

§42. 

(c) The fundions, however, which the celebrated Abb6 Dubois per- 
formed at Paris were not considered to be of this class, and his domicil 
was pronounced to be at BeauT»is» 
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generally, as of any part of England, but as late of the city 
of Dublin, in Ireland, but then a prisoner in the King's 
Bench Prison. It could not be supposed that he acquired 
a domicil in England, by residence within the rules or the 
walls of the King's Bench Prison, all such residence goes for 
nothing" (4 

X. — THE EXILE. 

CXLVIII. With respect to the Exile, there would appear to 
be two conflicting texts of the Roman law', one promulging 
" that the relegated person had in the place of his relegation 
a necessary domicil ad interim;^ the other, "that he could 
have a domicil in the place from which he was relegated" (e). 

CXLIX. It is justly however observed, by Merlin, that the 
conflict between the two laws is to be reconciled by recollect- 
ing that there were two kinds of relegation known to the 

(d) Milwood*s Reports of Cases in Prerogative and Consistorial Court 
of Dublin, vol. 1, p. 191 — 2. " The Learned Judge sustained this position 
hy reference to the rule and Roman law, and to the case of the Marquis of 
Annandale, Bempde v, Johnson, 3 Yez. 198. But with submission to the 
learned Judge, the latter case cannot be said to " decide that a residence 
in any place by constraint operates nothing in a question of domicil," 
however true that position may be. Lord Annandale had been confined 
in England as a lunatic during the latter part of his life, and the Lord 
Chancellor's remark is, " I am not clear that the period of his lunacy is 
totally to be discarded." 

" L'exil^ ni le prisonnier ne sont jamais presume avoir perdu Tesprit 
des retour, quelque temps qui se soit ^coule depuis le moment oii ils ont 
6t6 priv^s de leur liberty. lis conservent par consequent le domicile 
qu'ils avoient alors." Denisart, Domicile 3. 

(e) " Relegatus in eo loco in quem relegatus est, interim domicilium 
necessarium habet." L. 22, § 3, D. ad Municipalem. *' Domicilium autem 
habere potest et relegatus in eo loco unde arcetur ut Marcellus scribit." 
L, 27, § 3, ibid. See also 1. 49, § 19, de Poenis. '^ Item quidam iwo^dfts 
sunt, hoc est sine civitate ut sunt in opus publicum perpetuo dati, et in 
insulam deportati, ut ea quidem quse juris civilis sunt, non habeant, qusB 
vero juris gentium sunt, habeant." By "jus gentium" is meant "jus 
naturale," not " public or international law." Sec this admirably demon- 
strated by Savigny, St/stem des JRomischen Rechts^ vol, 1, p. 113, and 
Beylagen I. X. 
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Roman law: 1^ temporary; 2, perpetual^ and that it is quite 
clear thftt the latter text cited applies only to the former of 
these punishments (/). Even the temporary exile would, under 
that law, have been held to have a fixed domicil in the place 
of his relegation, though still to have preserved his original 
domiciL 

CL. The French jurists however have no doubt that, for 
the purposes of testamentary succession, his original domicil 
would be alone considered; acting on this interpretation of 
the Roman law, they classed persons condemned for a term 
of years to the galleys in the same category with respect to 
their domicil as people absent on a long voyage, and there- 
fore considered them as retaining the domicil of origin. 

CLI. It is equally clear, in spite of two sentences passed 
during the time of the French Revolution to the contrary, 
that the person banished {g) for life, {deporte\ whether for a 

(f) Compare, too, the reasoning of Barbosa — ^'' Relegatus retinet domi- 
cilium in eo loco ubi habitat relegationis causll ex text, quern ad hoc 
clarum suspicor in LJUii Hberorum, § relegatusff, ad mumcip, cujus verba 
sunt. Kelegatus in eo loco in quern relegatus est, interim domicilium 
habet; ad quod dicendum impellet diet: ilia, interim, verboque illo neces' 
sariujUy nam quamyis post qusesitum domicilium mutari possit, attamen 
dum qusesitur et retinetur, abesse debet animus ab eo discedendi, et ideo 
destinatus animus illicque permanendi adesse dicitur, prout requiritur ad 
quserendum domicilium, ut supra dicitur. Non tamen obliyiscar Ulpiani 
auctoritatem in I, ejus qui manumisms % final, ff, ad municip, qu& probatur 
relegatum domicilium retinere eoloci unde arcetur habere, uhi gloss. vUim. 
exponendo ilia verba unde arcetur, dicit, id est, in quo : sed hujusmodi 
Ulpiani responsio nullam affert contrarietatem cum Faulo Jurisconsulto 
in ef. § relegatus; rejectll enim glossse distinctione dicentis in perpetuo 
relegate planum esse quod in dicto § relegatum asserit Faulus Juriscon- 
sultus, alios non ita, quasi insinuat tunc procedere Ulpiani dictum; tenen- 
dum igitur est relegatum domicilium habere eo loci unde arcetur. scilicet 
ab eo unde trahit originem, et in eo loco in quem relegatus est, exclus& 
denique intelligenti^ de exulatu in perpetuum, propter dictionem, interim, 
de qu& in d. § relegatus, de quo tamen vide Petr. Oreg. in Tract, de Bene' 
ficiis, cap. 36, num. 20. Campanil, d. cap. S, num. 25." Barbosa de Officio 
et Potestate Episcopi, Alleg. IV. § 35. 

(g^ Merlin, Rep. de Jur. Domicile IV. *' Relegatus integrum suum 
statum retinet, et dominium rerum suarum, et patriam potestatem, sive 
ad tempus, sive in peipctuum relegatus sit. Deportatio autem ad tempus 
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civil or political oflfence, loees his ori^nal domidL It cannot 
bedonbted that the same sentence would be passed in England 
with reyect to penons tumspuited far life. 



CIIL The Fo^ve fivMn his country on acooont of dyil 
war is held not to haye lost his intenticm of returning to it, 
and ibere&xe stiU retains his domicil in his native land (A). 

CLIIL This poposition was folly established in France 
towards the beginning and about the middle of the last 
century^ with respect to the English who followed the fortunes 

noaest" Dig. 4a, t. 22, L 18. TheFmes had, latterlj, power given to 
him to imterdiet a penon domAcUtd in his FroTinoe, not merdj from the 
FroYinoe, but aim from his place of origin. Vide lb. L 7, § 10. 

(k) Mascardns, after stadng the ordinarj presumption of law, remarks, 
" Freterea Ulud sic TeKm limites, nt non procedat, qnando qnis aliquo 
metn impulsos, res, fiuniliamqne soam alibi transtnlerit : non enim ibi 
dnrante metn domicilnim coniraxiBse prssamitar : itadedbom fait a Pet. 
de Ubald. in d. tract, de Cano. Episoop. et Paroch. c. 7, yers. octayo, 
qufesitor post nnm. 9, nbi qoiestionem illam diremit, Parochianns est 
qnidam nescio cnjns Ecdesiie in rare dtae, qoas in cujaspim civitatis 
dominata erat: hie bello, hostiamqae immanitate qosB ibi flagrabat, 
coactos, onA com domesticis et sapeUectili, ne sibi aliqoa tis inferretor 
domiciliam matavit, illiqae oommigraTit ParochisB, qose in i]l& erat orbe 
ccmstrocta. Hie, dam mors inmuneret, coidam tertise Eode^e nescio 
qnid l^arit ibiqae se hamari l^it. Qoiero igitor cam in parocfai& paro- 
chialis EcdesisB in illi arbe positie decesserit, cai parodiiali EcclesiflB 
canonica debeatur ? Debebitome parochiaH Ecdesiie constitatae in civi- 
tate abi ille mortaos est, an yero parochiali Ecclesifle sit» ruri, cujos 
moriens erat Parochianos? Debebitor profecto canonica parochiali 
Ecclesis rorali, etemm cum e rure ducesgerit 6b hoHium metwn^ non desiU 
esse parochianus EcdesUe rusticante : nee domicUium mutasse prmswadtur et 
si ommno cum suis in urbem sese contulerit^ cum eo consiHo e viild non 
abierii^ ut perpetuo urbem ineoleret quod m'lmrtiiii requxriiur ut censeaiur 
domicilium mutasse,^* &c. &c^ citing Ulpian, Paul, and Celsus. De Proba- 
tionibus Concl. DXXXV. § 26—29, yol. 1, p. 249. 

« Hanc tamen decisionem intelliges (says Mascardus, referring to the 
passage last cited) ut procedat quando durante metu rus non se contulit, 
yerum secus esset, si postquam metus cessayerit in urbe remanserit : tunc 
enim mutiUu9e rurale et urbanum domicilium leg^e prsBSumitur," &e. 
Ibid. 
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of James the Second after his abdicadon. ^^The EngUsh, 
(says Boulennois), who following King James the Second^ 
sheltered themselves in France, have been midntained in their 
laws ; they may make wills, as to the form (A), as it is prac- 
tised in England, and their wills, clothed with this formality, 
are esteemed valid in France." 

CLIV. It is of course possible that the Prisoner, the Exile, 
the Emigrant, or the Fugitive, may, by continuing to reside 
in a country after the coercion has been withdrawn, and after 
his power of choice has been restored to him, like the minor 
who resides in a place after his minority has ceased, acquire a 
domicil therein. 

CLV. Both these points were considered in a case which, 
in the year 1838, was brought before the Prerogative Court 
of Canterbury. 

CLVL The &cts of this case (i) were thus stated by the 
Judge, (Sir Herbert Jenner), " that the deceased, Guy Henri 
du Vol, Marquis de Bonneval, died at the age of 71, on the 
22nd of September, 1836, in Norton Street, Fitzroy Square, 
(London) : that the will in question was made in the English 
form, and was executed for the purpose of disposing of the 
property in England alone, being confined simply to that; 
that he also made a will in 1826, at Paris, by which he dis- 
posed of his property in France, and that he thereby consti- 
tuted the Vicomte de Bonneval, his nephew, (son of the party 
before the Court, the Comte de Bonneval), sole and universal 
heir: that the deceased was bom in France, in 1765, of 
French parents, and continued to reside there till 1792, when 
he left diat country in consequence of the Revolution: that 
his parents were of high rank, and that he succeeded to 
estates in France, and was President a Mortier in the Parlia- 
ment of Normandy; that on his leaving France, in 1792, be 

(A) Le Traits de la Reality et Personality des Statuts, t. 1, tit. 2, c. 3. 
See also Denisart, t. 1, tit. " Anglais." Both cited, Collectanea Juridica, 
Tol. 1, p. 329 ; Monsieur Target*s Opinion on the Duchess of Kingston's 

wm. 

(t) De Bonneval v. De Bonneval, I Curteis' Ecclesiastical Reports, 
856. 
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proceeded first to Germany, and afterwards to England, and 
continued to reside here till 1814 or 1815, during which time 
he received an allowance firom the government of this country 
as a French emigrant: that, on the return of the Bourbons, he 
repaired to France, and it is stated, on behalf of his brother, 
(who asserts the French domicil), that the deceased went to 
France in 1814, and that, on the escape of Buonaparte from 
Elba, he came again to this country, but returned to France 
in 1815: that, fi:om 1815, (according to the statement of the 
brother), he continued to reside in France, occasionally visit- 
ing this country, till 1821, when he became entitled to certain 
property, under the will of his aunt, including the chateau 
and estate of Soquence in the district of Rouen, and, in 1823, 
he succeeded to part of the estate of his mother; that, firom 
1814 to 1827, he was actively engaged in the settlement of 
his property and family affairs in France ; that he agreed to 
purchase of his brother part of his paternal property, which 
bad been confiscated under a decree of the French Govern- 
ment, and to part of which property he was entitled. It is 
further stated that, in the deed of purchase of these estates in 
1827, made at Paris, the deceased is described as "residing 
usually at the chateau of Soquence," and that, in a decree of 
the Court of Appeal at Caen, he is described as " living on 
his rents, and domiciled in the commune of Sahurs, district 
of Rouen," The act or petition goes on to state that, in 1825, 
the deceased received compensation as a French emigrant for 
the property confiscated at the Revolution, and that, firom 
1815tol821, he resided on his property in France, and took 
up his domicil in the chateau of Soquence, and maintained it 
till his death; that, fi:om 1815 to 1821, he made occasional 
visits to England, and, in 1821, he took a house in Norton 
Street, in which he resided when he came to England, but 
that such visits (which is not denied by the other side) were 
interrupted for several years together; that, in 1834, he came 
to England, but with the intention of returning again to 
France ; that he was rated as proprietor of the property at 
Soquence to the electoral contributions of the district; that 
he exercised his political rights as a French subject, and con- 
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stantly described himself^ and was described in legal proceed- 
ings^ as domiciled in France, and there are entries in the 
Register of Mortgages at Rouen, from 1827 to 1836, in which 
he is so described ; that the deceased was a Marquis of France, 
and by the will of 1826, disposing of his property in France, 
he directs his nephew, out of certain estates in France, to form 
a majoraty to serve as an endowment to the title of hereditary 
Marquis, granted to their ancestors about 1680, and to settle 
the same upon the heirs male of their name, by order of primo- 
geniture and proximity to the elder branch. These are the 
grounds upon which the brother contends that the deceased 
was domiciled in France, and, consequendy, that the validity 
of the will must be determined by the law of that country. 

« On the other side, it is aUeged that the deceased came to 
this country in 1793, and that, with certain exceptions, he ever 
after resided here, down to the time of his death ; that in June, 
1814, the deceased took the lease of a house in Mortimer Street, 
Cavendish Square, for the term of eight years; and, in 1820, he 
took the lease of another house in Norton Street for forty-four 
years, for which he paid 360i premium, and a rent of 40^ per 
annum, putting himself to considerable expense in fitting up and 
fiimishing the house, which he continued to occupy till his 
death, keeping up an establishment of servants there, and spoke 
of the house as his ^^ home." The act denies that on his return 
to France, he was generally, or principally, resident there from 
1814 to 1841, and alleges, that in 1821 he had no house in 
France, but went there merely to visit his friends and relations, 
and to obtain compensation for his losses ; that after he became 
entitled to the chateau and estate of Soquence in 1821, he was 
involved in lawsuits in France, which he was compelled fre- 
quendy to visit, passing considerable portions of time there ; 
and, in order to give validity to acts done there, he was obliged 
to describe himself as of a certain residence in that kingdom, 
but, from 1834 to the time of his death, he continued perma- 
nendy to reside in this country without paying a single visit 
to France, though not prevented from doing so by ill health or 
by any other circumstance, than his uniformly avowed pre- 
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ference for a residence in this country; and that in 1834^ the^ 
name of the deceased was included in the list of persons entitled 
to vote at the election of members of Parliament for the 
borough, and that he at all times kept his property in England 
wholly distinct from his property in France. In the reply, it is 
alleged that the deceased kept up an establishment at Soquence, 
and that at his death, a correspondence, consisting of about 
1200 letters, dated from 1818 to 1835, and Grom different 
persons and places, was found at his chateau at Soquence care- 
fully preserved and classed, and that the family papers and 
plate were deposited there. That the house in London was 
kept for his convenience when here, and in case of new dis- 
turbances in France, of which he expressed fears, and that he 
exercised in France the political rights of a French subject" 

CLVIL The learned Judge then referred to the principles 
of law laid down in Somerville r. Somerville, and continued — 
" Applying these principles to the case now to be decided, 
there is no doubt that the domicil of origin of the deceased 
was France ; for there he was bom, and continued to reside 
from 1765 to 1792, and he left that country only in conse- 
quence of the disturbances which broke out there. He came 
here in 1793, but he came in the character of a Frenchman, 
and retained that character till he left his country in 1814; for 
he received an allowance from our government as a French 
emigrant Coming with no intention of permanently residing 
here, did anything occur while he was resident here to indicate 
a contrary intention ? It is clear to me that, as in the case of 
exile, the absence of a person from his own country will not 
operate as a change of domicil; so where a party removes to 
another country, to avoid the inconveniences attending a resi- 
dence in his own, he does not intend to abandon his original 
domicil, or to acquire a new one in the country to which he 
comes to avoid such inconveniences. At all events, it must be 
considered as a compulsory residence in this country: he was 
forced to leave his own, and was prevented from returning tiU 
1814. Had his residence here been in the first instance volun- 
tary ; had he come here to take up a permanent abode in this 
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country, and to abandon his domicil of origin, that i% to dis- 
unite himself from his native country, the result might have 
been different It is true, that he made a long and continued 
residence in this country, but I am of opinion, that a con- 
tinued residence in this country is not sufficient to produce a 
change of domicil; for he came here avowedly as an emigrant, 
with an intention of returning to his own country, as soon as 
the causes ceased to operate which had driven him from his 
native home. He remained a Frenchman ; and if he had died 
during the interval between 1798 and 1815, his property woald 
have been administered according to the law of France. 

*^ Up to 1814 then he had not acquired a domicil in this coun- 
try; the connection with his native country was not abandoned : 
from whence then is the Court to collect, that he had at any 
time acquired a domicil in this country, by any act manifesting 
an intention to do so? I can find no fact beyond the mere 
residence in this country till 1814, and his taking the lease of 
a house for eight years, which would be a strong &ct to shew 
intention, if followed up by a continued residence here. But 
what is the fact? In 1814 the Bourbons were restored, and as 
he returned to his own country after taking this house, the 
inference is, that he did not intend to reside here, but took the 
house with a view of securing a residence of his own if he 
should be forced to return hither : and it turned out that his 
^prehensions were not ill founded. He remains in France 
during the greater part of the interval between that time and 
1821. It is alleged, that he was employed during these visits 
in settling his family affairs, and it has been argued, that his 
return to France was not in order to resume his French domicil, 
an argument which might have some force if he had lost his 
French domiciL But the question is, had he abandoned his 
French domicil ? I am of opinion, that he had not abandoned 
his French domicil, nor acquired one in England, up to 1814 
or 1816." 

CLVIIL The learned Judge proceeded to observe that there 
was no evidence as to the period from 1815 to 1821, during 
which he resided in England, and that the evidence with respect 
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to the periods of dme during wliich the deceased resided in 
Eng^d and France lespectiTely, was very loose ; but it was 
proved that he left F^n glaiMl in 1828, and resided entirely in 
France for three years and a hait, and that he was again absent 
from England for eig^t months, and that in a contract for the 
sale of some property, he was described as ^ residing usaaUy 
at the ch4teaa de Soqnence, near Roaen," and that between 
1830 and 1834, he had been frequently seen to proceed up the 
river by the steani4x)at to Rouen." The learned Judge con- 
cluded with these observations, ^ Now, under the circum- 
stances, it appears to me that there is no evidence to shew that 
the deceased ever acquired a domicil in this country. I see 
nothing but the &ct of the taking of the lease of a house in 
Norton Street in 1820, for a long term undoubtedly, but which 
does not appear to denote anything more than an intention of 
providing a place of occasional residence in this country. But 
up to 1820, he had acquired no domicil here, and during the 
subsequent time he was absent in France for several years :- 
there is nothing therefore, to shew that he had abandoned his 
original domicil, and had taken up his sole domicil (for that is 
the expression used in Somerville v. Somerville,) in this country, 
although he kept two female servants in this country, yet when 
I find that he kept an establishment at Soquencie; that he had 
plate and furniture worth 1,200/. ; that his family papers and 
his correspondence were deposited there, the letters classed and 
arranged ; his having a house here can have been only for an 
occasional residence in England, even if he divided his resi- 
dence between the two countries, or even if he spent the greater 
part of his time here ; but all the evidence as to his continual 
residence in this country is, that he resided here from 1834 to 
1836, though it does not appear that he did not intend to 
return to France, I do not consider that in this case, any 
more than in Somerville r. Somerville, the declarations made 
by the deceased at diflFerent times, that he preferred a residence 
in this country, can be a ground upon which the Court is to 
rest its judgment; the domicil cannot depeild upon loose 
grounds of this sort, where there are documents which shew 
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that the party looked to France as his home. Unless the 
evidence was nicely balanced^ the Court would pay no regard 
to such declarations, shewing a preference for a residence in 
this country, and not a decided intention to abandon his native 
land, and take up his residence here." 

CLIX. The Court having then alluded to the circum- 
stance of the deceased's description in legal documents — of his 
having exercised political rights in France—- of his being a re- 
gistered voter in England — of his refusing contribution to certain 
French rates, (concerning which no judicial decision had taken 
place,) — proceeded, " I am, therefore, of opinion, that the de- 
ceased continued a domiciled French subject to the time of his 
death, and, consequently, that the validity or invalidity of his 
will, must be determined by the French tribunals, and not by 
this Court" (t> 

CLX. This point of residence under constraint as an exile^ 
seems to have been quite applicable to the succession to the 
goods of Henrietta Maria, which is mentioned in another part 
of this work. 

(t) The practice of the Court in these cases is thus stated, '^ The precise 
form in which the Court must pronounce its sentence is this : that the 
deceased, at the time of his death, was a domiciled subject of France, and 
that the Courts of that country are the competent authority to deter- 
mine the validity of his will, and the succession to his personal estate ; 
and as in the case of Hare v, Nasmyth (2 Addams,p.2d),the Court suspends 
proceedings here as to the validity of the will, till it is pronounced valid 
or invalid by the tribunal of France." 
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CHAPTER IX, 

DOMICIL OF ORIGIN AND OF CHOICE. 

CLXL The two remaimng divisions of the subject of this 
treatise are, — 1st, Domicil of Origin; 2nd, Domicil of Choice: 
both these may be conveniently considered under the question 
of Change of Domicil, which is described in this chapter. 

CLXIL It may be taken as a general maxim of European . 
and American law (a) that every person sui juris is at liberty 
to choose his domicil and to change it according to his 
inclination, 

CLXIIL An exception should perhaps be made now, as in 
the time of Grotius, with respect to the subjects of Russia (b). 

CLXIV, According to the Roman law, if the change of 
abode were made to avoid discharging the offices, or paying 
the taxes of the place of domicil, two things were required, 
that the . change of domicil should be real and bond fide; 

(a) Nihil est impedimento quo minus quis ubi velit, habeat domicilium 
quod ei interdictum non sit. Dig. 50, 1. 31, ad Municip. Domicilium re 
et facto transfertur non nud& contestaiione, sicut in his exigitur qui 
negant se posse ad munera ut incolas yocari. L. 20, t^. Incola jam 
muneribus publicis destinatus, nisi perfecto munere, incolatui renuntiare, 
non potest. L. 34, ead. Non tibi obest, si cum incola esses, aliquod munus 
suscepisti, modo si antequam ad alios honores vocararb domicilium trans- 
tulisti. T. 40, 1. 1, de Incolis. 

(b) Grotius says (1. 2, c. 5, § 24, De Jure Belli et Pacis) " Solet hie 
iUud quffiri an civibus de civitate abscedere liceat, venift non impetrati. 
Scimus populos esse ubi id non liceat, ut apud Moschos : nee negamus 
talibus pactis iniri posse societatem civilem, et mores vim pact! accipere. 
Romanis legibus, saltern posterioribus, domicilium quidem transferre 
licebat : sed non eo minus qui transtulerat municipii sui muneribus obliga* 
batur : yerum in quos id constitutum erat, ii manebant intra fines imperii 
Romani: atque ea ipsa constitntio specialem spectabat utilitatem tribu* 
tarise prsestationis.'* 
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another, that it should have been made before the nomination 
to the office or the assessment of the tax had taken place. 

CLXV. Questions as to change of domicil may be classed 
under two divisions, — 1. change of domicil fix)m one town or 
one province to another ¥dthin the same country; 2. change 
of domicil from one country to another. But as the same 
principles applying to both, it wiU be convenient to consider 
them together. 

CLXVL Whenever the &cts and circum stances are such 
as to beget a doubt, whether a domicil has been required or 
not, recourse must be had to probable conjectures (c), {canjec^ 
turcB prtAalnles)^ and though ell cases must in a great measure 
be dependent on their particular circumstances, yet it is most 
important to bear in mind, that the opinions of jurists and the 
decisions of Courts of Justice have impressed a character upon 
certain circumstances as affording the best criteria of domicil, 
as legal presumptions of the intention of the party deduced 
from his acts. ^^In allegations (says Lord Chancellor Cot- 
tenham) depending upon intention, difficulties may arise in 
coming to a conclusion upon the &cts of any particular case, 
but those difficulties will be much diminished by keeping 
steadily in view the principle which ought to guide the 
decision as to the application of the facts " {d). 

CLXVII. The circumstances which appear principally to 

(c) ^^ Quoties autem non certo constat ubi quis domicilium liabeat, et 
an animus sit inde non discedendi, ad conjecturas probabiles recurrendum, 
ex yariis circumstantiis petitas, etsi non omnes aequ^ firmse^ ant singulas 
soke consideratSB non sequ^ urgentes sint, sed multum in iis valeat judiciis 
prudentis et circtunspecti arbitrium." J. Voet, 1. V. t. I, § 97. De Judi- 
ciis, &c. '^ Dans les faits que les lois Bomaines signalent comme des 
signes caracteristiques de domicile.** Duranton, p. 100, t. 1. See too the 
speech of the Avocat-General in the case of Mademoiselle de Choiseul. 
** Mais comment connsdtre le fait de Thabitation reelle ; comment avoir 
des preuves de la volenti? &c. &c. Lesjuges ne peuvent done en decider 
que par des conjectures,^* Denisart, Domicile, 11 ^ 

(d) Munro p. Munro, 7 Clarke and Finnellj's Reports of Cases in the 
House of Lords, p. 877. 

U 2 
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be relied upon as affording evidence of the intention (tinimus 
manendi) are the following. 

CLXVm. 1. Place of Birth and Origin. 

y 2. Oral and Written DedaiBticma. 

3. The Place of Death. 
y/ 4. The^Place of Wife and Family. 
/ 5. The House of Trade. 
>- 6. The Depositary of Family Papers and Me- 
morials. 
7. The Mansion House. 
6. Description in Legal Documents. 
9. Possession and exercise of Political Rights and 
Privileges. 

10. Possession of Real Estate. 

11, Length of residence and lapse of Time* 
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CHAPTER X. 

CRITERIA OF DOMICIL — I. PLACB OF ORIGIN. 

CLXIX. Domicil of Origin is to be distinguished always 
from the^accidental place of birth, which aflfords a much fainter 
kind of presumption (a). Domicil of origin continues to be 
the domicil, until it be changed either by those who have the 
power to change it, in the case of pupillage, or by a party 
suijuris* 

CLXX. The doctrine of the Civil law is explicit. " Let 
each person follow the origin of his father;" that is, each 
person legitimately bom, for the doctrine is equally explicit 
that "whoever has no lawful father, his first origin is deemed 
to be from his mother" (b). 

CLXXL This which is usually denominated the domicil 
of birth or origin, (damiciKum ariffinis)^ means the home of the 
parents, not the place where, the parents being on a visit or a 
journey, the child may happen to be bom. 

CLXXII. In Bmce v. Bruce (c), the first case of domicil 
brought before the House of Lords, Lord Chancellor Thurlow 
said, *' a person's origin, in a question of where is his domicil, 
is to be reckoned as but one circumstance in evidence which 
may aid other circumstances, but it is an enormous proposition 
that a person is to be held domiciled where he drew his first 
breath, without adding something more unequivocal" And in 

(a) Guier v, O'Daniel, 1 Binney's Reports, p. 349 (American). The 
Lord Chancellor said, in Sir C. Douglas's case, " Birth affords some argu- 
ment, and might turn the scale if all other circumstances were in aqut' 
Ubrio,^^ Ommaney v. Bingham. See note to Lord Somerville's case, 
4 Vesey's Reports. Marsh v. Hutchinson, 2 Bosanquet and Puller's 
Reports, p. 219. 

(b) " Exemplo senatorii ordinis. Fatris originem unusquisque sequa- 
tur." Cod. X. t. 32, 1. 36. " Ejus qui justum patrem non habet, prima 
origo a matre." Dig. 50, t. 1, 1. 9. 

(c) Note to Marsh r. Hutchinson, 2 Bosanquet and Puller, p. 231. 
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Bempde v. Johnson (cl). Lord Chancellor Loughborough said that 
he laid ^'the least stress" upon the place of birth taken alone, 
though in conjunction with the place of education and con- 
nection it had great weight, and in the case of Ommaney v. 
Bingham, alluded to in the House of Lords in 1793, in Somer- 
ville V. Somerville, '^ birth affords some argument; and might 
turn the scale, if all the other circumstances were in equi- 
Hbrio'' (4 

CLXXIII. In Lord Somerville's case the Master of the 
Rolls observed, ** The third rule I shall extract is, that the 
original domicil, or, as it is called, the forum originis or the 
domicil of origin is to prevail until the party has not only 
acquired another, but has manifested and carried into exe- 
cution an intention of abandoning his former domicil, and 
taking mother as his sole domicil. I speak of the domicil 
of origin rather than that of birth: for the mere accident of 
birth at any particular place cannot in any d^ree aifect the 
domicil. I have found no authority or dictum that gives for 
the purpose of succession any effect to the place of birth. If 
the son of an Englishman is born upon a journey in foreign 
parts, his domicil would follow that of his father; the do- 
micil of origin is that arising from a man's birth and con- 
nections" {fy 

(d) 3 Yese7*s Reports, 198. 

(e) ^* Inficias haud eundum, quin in dubio unusquisqne domiciliuiiL in 
ipso .poti^ originis loco, quam alibi prsesumatur habere : cum enim ab 
initio jus domicilii a patre in filium translatum sit, atque ita filius secutus 
sit domicilium habitationis paternte, consequens est, ut is, qui id mutatum 
contendit, hoc ipsum probet ; cum in eodem statu res unaquaeque mansisse 
credatur donee oontrarium demonstratum fuit." J. Yoet, vh, mtprciy § 92. 

(/) 5 Yesey's Reports, p. 750. See too De Bonneval v. De Bonneval, 
1 Curteis* Ecclesiastical Reports, 863. 

^ Quando ignoratur origo alicujus, an scilicet sithujus yelillius civitatis 
et loci, pnesumitur esse illius in qu^ fuit alitus et educatus,** was the opi- 
nion of Bartolus, in opposition to that of Andreas Alciatus, and is adopted 
by Menoqhius. Be Prsesumptionibus, XXX. § 25, p. 1038. Alciatus 
gave his opinion, ** civem illius civitatis aliquem praesumi in qu4 habitare 
reperitur," eod.^ and this is considered the first presumption, however 
slender, by modern Courts of Justice. 
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CLXXIV. The leading case in English law upon the question 
of the preponderating influence of origin^ where the scale is 
nearly equally balanced between two domicils, is the case of 
Lord Somerville, which has just been mentioned. 

CLXXV. Lord Somerville's father was bom in Scotland, 
and died domiciled in that country. Lord Somerviile, the son, 
was bom in Scotland, and at the age of nine or ten years, was 
sent into England, remained a year at Westminster School, and 
was sent from thence into France, to complete his education. 
In 1745, he entered the army as a volunteer, and was present at 
the battles of Preston Pans and Culloden. In 1763, he left the 
army and resided at Somerville House, in Scodand; he then 
went abroad; returned in 1765, on account of his father's 
illness, and after his father's death in that year, stayed about 
six months longer in Scodand, and then came to London, and 
manifested an intention to reside a considerable part of the 
year in London, also to keep up his establishment in the fiunily 
mansion in Scotland, and divide, as nearly as possible, the year 
between each residence. It was held by the Master of the 
Rolls, after a most elaborate and protracted argument, that the 
domicil of birth had never been abandoned, that Lord Somer- 
ville died^ as he was bom, a Scotchman. In this case, the 
domicil of origin was also the seat of his principal establish*^ 
ment 

CLXXVI. In the valuable opinions, or rather decisions, of 
Grotius, and other Dutch lawyers, upon questions of domicil, 
selected by Mr. Henry, in his Appendix to the case of Odwin 
V, Forbes (e) is the following. Titius, whose domicil of origin 
was Hanover, lived for some time (probably less than ten 
years) at Hamburgh, making that place the centre of his mer- 
cantile transactions; from Hamburgh, he betook himself to 
Paris, and after living there a short time, he died, a bachelor 
and intestate. It appeared, among other things, that he had 
made no declaration of intending to change his domicil of 
origin, and that he had exercised no rights of citizenship at 
Hamburgh, where his moveable property was found at his 

(c) P. 192. 
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death. It was decided, that his domicil of ori^ had never 
been lost, and that his property must be distributed according 
to the law of Hanover. 

CLXXVIL In the American case of Catlin v. Gledding (/), 
a person had abandoned his original domicil and citizenship, 
but afterwards returned to the home of his mother's fiunilj, 
and the circumstance of birth was held material, by that 
eminent jurist. Judge Story, as fixing the required domiciL 

CLXXVIIL Lord Stowell says (y), *'It is always to be re- 
membered, that the native character easily reverts, and that it 
requires fewer circumstances to constitute domicil in the case 
of a native subject, than to impress the national character on 
one who is originally of another character ;"* but the acquired 
domicil must he^nally abandoned before the domicil of origin 
can revert (A). 

CLXXIX. In the case of Chiene v. Sykes, determined by 
Sir W. Grant in 1811, the fiwts of the case were these: — 
Robert Chiene was bom at the Scotch town of Crail and was a 
natural child. He was educated at Crail, residing with his 
mother. About eighteen years of age he went to sea; he re- 
turned to Crail in the year 1784, spent a twelvemonth on 
shore, and then resumed his occupation as seaman. He re- 
turned to Crail in the year 1802, and resided there till his 
death, which happened in November of that year. It appeared 
that, some years before his death, he had caused to be purchased 
for him and his brother a dwelling-house, ganlens, and some 
other property at Crail, which had previously belonged to 
their &ther. At first he rented a house at Crail, in which he 
resided for some months, and afterwards removed to the one 
he had purchased, afler it had undergone some repairs, and 
resided therein till his death. It further appeared, that he had 

(/) Vide infra. 

(g) La Yirginie, 5 Robinson^s Admiralty Keports, 99. **The sin of the 
old character is revived," he observes in The Phcenix, 3 Robinson, p. 191' 
Note to Munroe v. Douglas, 5 Maddock*s Reports, p. 394. 

(h) Craigie and Craigie v, Lewin and others, 3 Curteis* Ecclesiastical 
Kepojits, 4^. 
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married a person who lived in Philadelphia; but had written 
letters, from which his own intention of residing at Crail was 
to be inferred. The Master, to whom the question was referred^ 
found that Chiene was domiciled in Scotland. The domicil of 
origin was, perhaps, the prominent feature in this case ; but the 
seafaring life of the individual must not be lost sight of as a fact 
of considerable significance. 

CLXXX. So in the leading American case of Guier v. 
O'Daniel (t), the Judge, afler observing that Guier was a sea- 
&ring man, says, ^' employments of the most opjposite character 
and description may have the same effect to produce a domicil. 
A man may be alike domiciled, whether he supports himself 
by ploughing the fields of his farm, or the waters of the ocean. 
It is not exclusively by any particular act that a domicil is 
acquired; but by a train of conduct, manifesting that the 
country in which he died was the place of his choice, and, to ^^ 
all appearance, of his intended residence. The sailor who 
spends whole years in combating the wmds and waves, and the 
contented husbandman, whose drowsy steps seldom pass the 
limits of his farm, may, in their different walks of life, exhibit 
equal evidence of being domiciled in a country. Every cir- 
cumstance in the conduct of old Guier and his son Thomas, 
taking into view the unsetded life of the latter, afford the fullest 
proof that they were both domiciled in Delaware. If the proof 
be stronger in either case, it is in the case of Thomas, who 
though employed in traversing the globe from clime to cUme, 
constantly returned to Wilmington, the source and centre of 
his family, the seat and abode of his friends and connections. 
His ** heart untravelled," appears to have been universally fixed 
on the spot to which he was attached by the strongest ties 
of interest and the strongest obligations of social duty, and 
never for a moment to have pointed a wish to any other 
country" (j> 

CLXXXL The inference from both these cases is strongly 
in favour of the domicil of origin, where the person is one 

(t) ] Binney*8 Reports, p. 349, note. 

(j) See also The Phoenix, 3 Robinson, 189. 



r 



106 THB LAW OF DOMICIL. 

who *' occupies his business on the great waters,^ and, in 
Abington v. Barton, (another American ease), it was said, 
^'a seafiujng man, having lands occupied by himself or his 
servants, or hired people, although frequendy absent on long 
voyages, has always been considered as having his residence 
on his lands, and as not losing his domicil by following his 
profession ^ {k). 

CLXXXIL The old French law inclined greatly in favour 
of the domicil of origin, and required the concurrence of a 
number of circumstances to establish the &ct of a transference 
of domicil. 

CLXXXUL Mademoiselle Clermont de St Agnan (/) had 
her domicil of origin in Maine. After the death of her 
mother, she came to Paris in 1742; there she had an hotel, 
a Swisse, her other servants, her furniture, her papers; she 
paid the capitation tax, and enjoyed the privilege of a citizen 
with respect to the rights of receiving goods free of municipal 
duties; kept Easter there (eUe y JU ses P&ques). But she 
was in the habit of passing the summer (la belle season) on 
her property at St Agnan, and, as in various municipal acts 
she was described as domiciled in Maine, althoc^h she 
had resided nineteen years in Paris, where she died in 1761, 
she was judicially declared to have preserved her original 
domicil. 

CLXXXIV. In the following opinion it was held by the 
Dutch jurists, that a person residing out of his domicil of 
origin, but only with the intention of carrying on trade there> 
is understood still to retain his domicil in his birth-place. 
The case was as follows: Cornelius Van Lecuwen, bom a 
citizen of Utrecht, of which place his father and mother were 
also citizens, was at the age of fourteen sent to Spain to be 
instructed in commerce and the office of a factor, where he 
remained ten years, without however taking a house, or form- 
ing any domestic establishment, but merely boarding and 

(Ji) Massachusetts* Keports, vol. 4, p. 312. 

(0 Traite du Domicile et de FAbsence, par A. T. Desquiron, p. 70, 
c. 1, § 36. Benisart, tit. Donucil, 1 — 6, 
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lodging. However, on his return from Spain, he had, in 
order to preserve his right of citizenship at Utrecht, taken 
a room there and kept up fire and light as required by the 
custom. He afterwards died intestate at Amsterdam, but his 
body was removed to Utrecht and interred there. On the 
question, as to which place was to be considered as his domicil, 
De Witt gave the following opinion : " The undersigned 
having considered the above case, and the question thereout 
arising, it seems (under correction) that the aforesaid Cor^ 
nelius Van Lecuwen must be considered to have had his 
domicil at Utrecht, and to have only peregrinated to Am- 
sterdam for the sake of trade, and since he was buried at 
Utrecht (m), although he died at Amsterdam, he must be 
presumed to have wished to preserve his domicil in loco 
oryiinis, so long as it does not appear that he had altered it 
aan animo manendi ; and that also by dwelling in another place, 
extra locum oriffinisy a man is not understood to have changed 
his domicil, except such dwelling is done with the intention 
or will to remain there without a wish to return again ad 
locum oriffinis. Since a domicil is only acquired by acts, and 
cannot be had otherwise than by the disposition shewn to 
continue the dwelling there, or make it a permanent resi- 
dence, and a man is understood only to live at a particular 
place, and not to found his domicil in that spot who only 
resides there, though for several years, for the mere purpose 
of trade or business, or to effect any particular object, and by 
such dwelling or residence no damicilium cimtatU or incolatus 
is acquired. Elbertus Leoninus (w), (consil. 54, circa n. 2), when 
he speaks of foreign merchants residing at Antwerp for the 
purposes of commerce, ** tradens pro reguld domicilium non 
contrahi ex sola habitatione negotiendi causa facta." Since 
therefore the intestate has not shewn any disposition to 
chaige his domicil of origin at Utrecht, which appears, by 

(m) Most probably by his direction, but it does not appear in the 

case. 

(n) Many authorities are cited for each proposition in this opinion^ 
which I have been compelled to omit. 
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presumption in law, ^Q^^ ^^ contnuy is shewn : that, on his 
tetum from Spidn, he rented a room there, and kept up fire 
and li^t, and that he took no house at Amsterdam, he must, 
although he died there, be con^dered as having his domicil 
at Utrecht (o). 

CLXXXV. To the same eflTect was a decision of the Cour 
de Cassation in France, in the case of General Destaing. The 
question was, whether that officer at the time of his death 
in Paris was domiciled at that place or at Aurillac, where he 
had been bom and undeniably domiciled for the greater part 
of his life. The question was tried first before the tribunal, 
"de premiere instance de la Seine," and that Court decided 
in favour of the domicil at Paris, on the ground that the 
General had not resided at Aurillac for fifteen years, that he 
had resided at Paris for some months previous to his decease, 
that he had many times manifested an intention of fixing his 
principal establishment there, and of purchasing a house for 
that purpose; so that there was ammo et facto a change of 
domicil. But the Cour de Cassation reversed this judgment 
principally on the ground that the &cts alleged were not suffi- 
cientiy distinct and positive to counterbalance the presumption 
in favour of the domicil of origin at Aurillac (/>)• 

CLXXXVL The legal presumption in favour of the original 
domicil was also very strongly illustrated in a recent case 
brought by appeal from the Scotch Courts to the House of 
Lords {q). It was an action of declaration of legitimacy, 
brought by the appellant, Mary Munro, for the purpose of 
establishing that she was the lawful daughter of Sir Hugh 
Munro, of Fowlis, and as such the heiress in entail entitied 
to succeed to the estates of Fowlis. Sir Hugh succeeded to 
the baronetage and estates on the death of his father in 1781 ; 



(p) Henry, Appendix, 201 — 3. See too Yoet ad Fandectas, lib. 38, 
n. 34, where this case is also cited. 

(/>) Traite du Domicile, p. 52. 

(q) Munro v. Munro, 7 Clarke and Finelly*s Reports of Cases in the 
House of Lords, p. 842. 
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he attained his full age in 1784; he took an active share in the 
management of his own estates, and was frequently an attend- 
ant at the sittings of the Town Council at Fortrose, to which 
he was admitted a member soon after becoming of age. In 
1785, 1787, 1788, he visited the continent, but always returned 
to Scotland, where he resided not at the family mansion, 
Fowlis Castle, but at Ardullie, a house belonging to his 
mother. He resided with her till 1794, when in consequence 
of some disagreement with her he left Scotland professedly 
on a short visit to London. In November of that year he 
became acquainted with a Miss Mary Low, in London ; he 
took apartments for her in Bolsover Street, Oxford Street, 
and there, on the 4th of May, 1796, the appellant was bom. 
He afterwards took a house, on lease, in Gloucester Place, 
Portman Square, where he and Miss Low resided together 
till 1801. In September of that year he married her at the 
parish church of St. Mary-le-bonne, according to the form 
of the ritual of the church of England. He continued to 
reside in England for some months after his marriage, but 
then broke up his establishment in Gloucester Place, and 
went to Scotland, and there introduced his wife and daughter 
to his friends and connexions. In August, 1803, Lady Munro 
and two female attendants were drowned while bathing on 
the shore near Fowlis Castle. Rumours having been afloat 
that Miss Munro was under a legal incapacity to succeed as 
heiress to the entailed estates, the suit for declaration was 
brought to determine that question. The majority of the 
Scotch Judges pronounced her illegitimate. The Lord Pre- 
sident thought the domicil of the father did not fix the status 
of the child^ and was also of opinion that if it did, then the 
domicil was altogether English, and therefore the child was 
indelibly impressed by the law of England with illegitimacy. 
Six of the other Judges thought the child legitimated by the 
subsequent marriage on the ground that the domicil was 
Scdtch. Six others thought the domicil was English^ and 
therefore, that the appellant was illegitimate ; from^the decree 
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of illegitimacy Miss Mary Munro appealed to the House of 
Lords. 

CLXXXVIL Lord Chancellor Cottenham having laid down 
the rule of law in Scotland to be '^ that the domicil of origin 
must prevul, unless it be proved that the party has acquired 
another by residence, coupled with an intention of making that 
his sole residence, and abandoning his domicil of origin," pro- 
ceeded to consider the evidence with reference to this rule. 
After observing that the case of Lady Dalhousie v. MacDowall 
(which had been argued, and as involving the same points of 
law as Munro v. Munro, stood over for judgment with that 
case) presented no difficulty, as in that case the Scotch domicil 
had clearly not been abandoned, he proceeded — ^^ Li the case 
of Munro v. Munro the difficulty is apparently greater, because 
there was a residence in England of many years; but the 
only period to be considered is from the father quitting Scot- 
land, in 1794, to the time of the marriage in 1801. There was 
a sufficient reason, independently of any intention of changing 
his domicil, for his leaving Scotland in 1794. His fiunily house 
was not in a fit state for residence, and he had failed in effect- 
ing a proposed arrangement with his mother, by which he 
wished to obtain for his own use the house where she lived. 
There is no ground for supposing that he at that time intended 
to abandon Scotland, the reverse is proved by the first letter 
he wrote after his arrival in London (3rd of September, 1794), 
in which he gives directions about keepii^ some land in grass, 
the only fiurming he takes pleasure in, and about clothes-presses 
for his dressing-room at Fowlis. In November, 1794, he 
occupied the office of Deputy Lieutenant of Ross-shire. In 
1795, on the 9th of February, he gave directions for the pre- 
paration of a will in the Scotch form ; and in a letter of the 
14th of June, he states his intention of bring in Ross-shire at 
the end of the month, which, by subsequent letters, it appears 
was prevented by an attack of illness. He, in a letter of the 
1st of September, 1796, expresses his regret at having been 
prevented going to Scotland; and in a letter of the 14th of 
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September he fiays, he shall be there next summer ; and in a 
letter of the 18th he says^ that he shall, after Whitsuntide next, 
take the management of his estate into his own hands. Similar 
expressions occur in many letters of 1796 and 1796. In a 
letter of the 7th of October, 1796, he says, * I shall be in 
Ross-shire next year, and should unforeseen events oblige me 
to defer my journey,' &c. ; and in a letter of the 27th of Oc- 
tober, he directs the payment in kind of hens and eggs to be 
continued, saying, ' when at home I shall have occasion for 
them.' Many letters in 1797 speak of his intended journey to 
Scotland, and in one of the 25th of November, 1797, he says, 
* My journey to RossHshire, so long and often retarded by 
circumstances which I could not foresee, is now, by the advice 
of my friends here, given up till next summer.' 

" It appears that before diis time, that is, in 1794 or 1795, 
the connection between the Appellant's father and mother had 
been formed, and she was bom in September, 1796, which 
may well account for the continued postponements of his 
intended journey to Scotland; but he does not appear ever to 
have abandoned iiie intention, for in a letter of the 28th of 
March, 1798, to a person in Scotland, he says, that he expects 
very soon to be able to write him the time at which he pro- 
posed himself the pleasure of seeing him. In 1799, 1800, and 
1801, he gives directions for the fitting-up of his femily resi- 
dence in Scotland, and for that purpose send large quantities 
of ftimiture from London, and in September, 1801, he marries 
the Appellants mother; and by letter of the same year, speaks 
of his intention of coming to Scotland. In a letter of the 15th 
of April, 1802, he says, *I have resolved to be at Fowlis as 
soon as the house, which is painting and papering, can be 
inhabited; but as these things do not depend upon my wishes, 
I cannot fix positively any time. I hope to be in Edinburgh in 
July or August.' He accordingly went to Scotland that year 
with his &mily, and resided in his family house at Fowlis, and 
there continued till 1808, the Appellant's mother having died 
there in 1803. Lord Corehouse, who entered much into this 
part of the case, in commenting on this correspondence, asked 
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this question, ' Do these expressions, when read in connection 
with the context, import that he was to return to Scotland 
with a view to settle permianently there, and to live at the 
castle at Fowlis during the rest of his life ? The very reverse 
is manifest' And then he observes upon expressions used 
indicating that the promised visit to Scotland would be short 
These observations would be highly important, if the question 
was whether, by his subsequent residence in Scotland, he had 
acquired a new domicil there; but they do not appear to me 
to touch the question, whether he had abandoned the domicil 
of origin in that country, which can only be effected by evi- 
dence of an intention to do so accompanying the act of a 
residence elsewhere. If he even formed such an intention, to 
what period is the adoption of that resolution to be referred? 
In order to be of any effect upon the present question, it would 
be at some time prior to September, 1801, the date of the 
marriage. 

'^ That he took a lease of the house in Gloucester Place, and 
formed an establishment there, has been much relied upon ; 
and in the absence of better evidence of intention as to lus 
future domicil, might be important as affording evidence of 
such intention, but cannot be of any avail, when from the corres- 
pondence the best means are afforded of ascertaining what his 
real intentions were. The having a house and an establishment 
in London is perfectly consistent with a domicil in Scotland. 
This fact existed in Somerville v. Somerville, and in Warrender 
r. Warrender. Taking, therefore, the rule of law as to the 
domicil of origin to be what I have before stated, and ap- 
plying the evidence to that rule, I do not find it proved that 
the Appellant's father acquired a new domicil in England 
with the intention of making that his sole residence, and 
abandoning his domicil of origin in Scotland." 

CLXXXVIII. 2. As to Oral and Written Declarations— to 
these evidences of the intention,the indispensable elementof true 
domicil, the civilians (r) have always attached great importance. 

(r) ^* Declaratur autem animus ille vel express^ vel tacit^. Express^ si 
quis, verbis vel Uteris profiteatur se in civitatem aliquem vel regionem ek 
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The French Code enacts, that the proof of intention shall 
follow upon an express declaration, made either to the muni- 
cipality from which a person removes, or to that to which he 
transfers his domicil ; and that in the absence of such proof 
from express declaration, recourse shall be had to the conside- 
ration of the circumstances of the case(«). 

CLXXXIX. From the case of Munro v, Munro, which 
has just been cited, it has been seen, what great weight in the 
balance of evidence has been given by the highest legal autho- 
rity in Great Britain to statements of intention made in letters^ 
written by the party whose domicil is in dispute. It would 
be useless therefore to multiply inferior authorities upon this 
point. 

CXC. The English Courts appear generally to ascribe but 
little value to oral declarations. 

CXCI. In the case of Lord Somerville the declarations 
seem to have rather inclined the balance towards the English 

intentione habitatum venisse ut ibi perpetuo esset. Atque de tali decla- 

ratione si constat, frustr^ de voluntate domicilium constituendi dubitatur, 

sed quampriinilm actualis habitatio accedit, statim eo ipso memento domi" 

cilium censetur constitutum. Carp, lib, 2, Respons, 21, n, 15, etsi summam 

I'erain nondum e6 transtnlerit Mav, ad. 1. L. lib. 1, tit. 2, n. 28, ^ con^ 

trarib, si quis animnm suum declarayerit se nolle ibidem domicilium con- 

Btituere, et perpetub manere : non contraliit domicilium licet per multos 

.annos ibidem subsisteret et etiam majorem partem eb attulisset. (See 

below this doctrine denied by Lord Stowell). Nam in his quae ab alicujus 

animo dependent, simplici illius dicto credendum et potius ad expressam 

declarationem, quam factum respiciendum est communiter tradunt Doc" 

tores Amoya d, t, u, 101, Mascard. de Prob. vol. 1, cond. 434, n. 3, non 

obU6t I. 2, C, ubi Senator vel Clariss, ea enim loquitur de casu dubio nos 

-verb de certo.** — Tractatio de Domicilio Eberhardina, § 29, Prseside 

Lauterbach. 

(s) " 103. Le changement du domicile s'op6:era par le fait d'une habi- 
tation r^lle dans un autre lieu, joint "k Fintention d*y fixer son principal 
^blissement. 104. La preuve de Fintention resultera d*une declaration 
expresse, faite tant ^ la municipality du lieu qu*on quittera, qu*k celle du 
lieu o^ on aura transfer^ son domicile. 105. A d^faut de declaration 
expresse, la preuve de Fintention dependra des circonstances.** Code 
Civil, t. 3, Du Domicile. 

I 
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domicil. To some of his friends (according to the report 
in the case) he declared repeatedly, that he considered his 
residence in London only as a lodging-house and temporary 
residence during the sitting of Parliament; but he spoke 
of Scotland as his residence and home, where he was bom 
and with the warmth of a native. About a month before 
his death Colonel Reading urged him to make a will, for the 
sake of his natural children ; upon which, he said he meant 
to take care of them, and also of his brother's younger child- 
ren. Soon after this conversation, he told Colonel Reading 
that he had seen his nephew. Sir James Bland Burgess, who 
had alarmed him by telling him that, if he had died without 
a will, his personal estate would be divided among the several 
branches of his family, which he would much deplore; and 
afterwards, he said that he should soon go to Scotland, and 
would then make his will. He died in about a month after 
this conversation. Elizabeth Dewar, who had been house- 
keeper at Somerville House, in her depositions stated, that 
she had heard the intestate say he was an Englishman ; that 
though in Scotland, he was educated in England ; his con- 
nexions were English; he had no friends in Scotland, and 
every thing he did was after the English fashion. The 
deponent had heard him say, that his reason for going to 
Scotland was that he might be at his estate ; that he did not 
like it, but^ he had promised his father, when dying, that he 
would live one half of the year in Scotland, and the other 
half in England ; that he considered himself an Englishman ; 
that his estate in England was preferable to that in Scotland; 
that he preferred England, and would never visit Scotland, 
except on account of the promise to his father; and that he 
did not care though Somerville House was burnt: and this 
he frequently said in conversation with the witness. In spite 
of these declarations, the Scotch domicil was sustained by the 
judgment 

CXCIL 3. The Place of Death. — In England and America 
the place of death seems to have been considered a circumstance 
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of very slight moment; it is admitted however to afford a 
primdfade presumption {£)y though of a faint kind : for it has 
been well said, '* the question of domicil, prima facie, is much 
more a question of fact than of law. The actual place where 
he is, is prima facie to a great many purposes his domiciL 
You encounter that if you shew it is either constrained, or from 
the necessity of lus affairs or transitory, that he is a sojourner, 
and you take it from all character of permanency" (u ). 

CXCIIL In the leading American case, Guier v. O'Daniel, 
President Rush said, ** A man is prima facie domiciled at the 
place where he is resident at the time of his death : and it is 
incumbent on those who deny it to repel the presumption 
of law, which may be done in several ways. It may be shewn 
that the intestate was there as a traveller, or on some particular 
business, or on a visit, or for the sake of health ; any of which 
circumstances will remove the impression that he was domiciled 
at the place of his death.*' And in Ommaney v, Bingham (r) 
the House of Lords considered the circumstance of Sir C. 
Douglas's death having taken place in Scotland (whither he 
had gone only for a temporary and limited purpose) as no- 
thing. In Dr. Munroe's case (tr), it was urged that the 
testator, knowing he was in a dying state, went to Scotland 
in order to lay his bones with his ancestors, the Vice Chan- 
cellor took notice of the argument, but said the fact was 
disproved. 

CXCIV. In Somerville v. Somerville, the Master of the 
Rolls observed, "It was contended, in favour of the English 
domicil, that in such a case as that of two domicils, and to 
neither any preference, (for it cannot be contended that the 
domicil in Scotland was not at least equal to that in England, 
except the lex loci rei sitae is to have effect), the death 

(/) ** Taking the place of the deceased*s death to be primd facie the 
place of his domicil." Burton v. Fisher, (Prerogative Court of Dublin,) 
1 Milward, p. 187. 

(u) Bempde v. Johnson, 3 Yesey's Reports, p. 201. 

(v) Binney^s Reports, p. 349, note. 

(w) See below. 

1 2 
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should decide. There is not a single dictum from which it 
can be supposed that the place of the death in such a case as 
that shall make any diflFerence. Many cases are cited in 
Denisart to shew that the death can have no eflFect, and not 
one, that that circumstance decides between two domicils. 
The question in these cases was, which of the two domicils 
was to regulate the succession, and without any regard to the 
place where he died" {w) ? 

CXCV. In Johnson v. Beattie, (the case already alluded 
to, in which the House of Lords held that the English Court 
of Chancery had jurisdiction to appoint guardians to an 
infant who happened to be in this country, but whose pro- 
perty and domicil were Scotch), Lord Campbell said (x), 
"It must be remembered that all her (the mother's) own 
property, as well as the child's, was situate in Scotland ; that 
she went to reside there on her husband's death; that she 
came to England only on account of her health and her 
child's ; that all the tutors appointed by her husband resided 
in Scotland; and that there can be no doubt her daughter 
would return to occupy the mansion of her ancestors. I see 
no reason to think that, in case she should recover her health 
and her daughter should be brought back to Scotland, she 
had permanently adopted England as her place of residence, 
although her father resided at Chester. She undoubtedly 
expected to die in England, and she gave directions that her 
body should be buried in England ; but this was in her last 
sickness, of the fatal termination of which she had a fore- 
boding. The question is, whether she had taken up her 
permanent residence in England, in case she should recover 
her health and strength ? If, instead of Albion Street, Hyde 
Park, she had gone for her health to the Island of Madeira, 
where her husband died, and had written letters stating that 
she should die there, and had given directions that she should 
be buried there, although she had died and been buried there, 
unquestionably her Scotch domicil would never have been 

(w) 5 Vesey's Reports, p. 783. 

(x) Clark and Finelly's Reports, vol. x, p. 138. 
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superseded" And so, in a recent case, Sir H. J. Fust 
remarked, "If he had died in Scotland, that would not in 
the slightest degree have changed my opinion that he was 
domiciled in India" (y). In the case of Cornelius Van Leeu- 
wen (r), referred to above, the place of death was held to 
be of no avail in the consideration of his domicil, though his 
directions to be buried at a particular place, being the place 
of his origin, seem to have had some weight ascribed to them. 

CXC VI. In the case of the Marquis de Gassion, referred to 
under the next section, the place of death, and that of making 
the will, were held slight presumptions. 

CXCVIL The presumption would however be stronger, 
where the place of death was also the place of origin. It 
was the circumstance most strenuously insisted upon by 
Cochin, in the case of the Marquis de Saint Pater, who had 
spent much of his time at Paris, as well as in the province 
of Maine, where he was bom, and where he possessed a large, 
if not the largest, amount of his property (a). 

CXCVIIL 4. Place of Wife and Family.— The Roman 
lawyers were very careful to distinguish a mere habitation 
(habitatio) (b) from a domicil (domicilium). They held that the 

(y) Craigie and Craigie v, Lewin and others, 3 Curteis* Ecclesiastical 
Reports, p. 449. See further mention of this case below. 
(z) Sec. 1. 

(a) " Secondement, le Marquis de Saint Pater est mort dans cette 
meme province du Maine, apr^s y avoir pass6 les demiers terns de sa trie. 
Si dans Tintervalle il y avoit des preuves d'un domicil £bce k Paris, la 
circonstance de Thabitation dans les derniers terns, et de la mort dans le 
domicile d'origine, suffiroit pour prouver un esprit de retour k ce domi- 
cile, et pour efFacer les preuves contraires qui s'^everoient dans les tems 
interm^diares. La nature ^clateroit dans ses derni^res demarches ; et ses 
operations sont si vives que la loi ne balanceroit pas tm moment k en 
reconnoitre toute I'autorite." — Cochin, OEuvres, VI. 231. 

(b) '^ niud certum est neque solo animo atque destinatione patris fami* 
lias, aut contestatione sine re et facto, domicilium constitui, neque sol& 
domus comparatione in aliqu^ regione, neque soli habitatione sine pro* 
posito illic perpetuo morandi: cum Ulpianus k domicilio habitationem 
distinguet, dum asserit, legem Corneliam injuriarum de domo vi introit& 
ad omnem habitationem in qua paterfamilias habitaty licet ibi domicilium 
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mere purchase of a house did not indicate any intention of 
acquiring a new domicile much less the purchase of a shop, or 
of a place for the deposit of goods. 

CXCIX. And their opinions have been adopted by all 
European jurists. But if a person places his wife and family 
and "household gods," (under (c) which class heirlooms, pic- 
tures, and muniments^ might reasonably be included), in a 
particular place, the presumption of the abandonment of a 
former domicil, and of the acquisition of a new one, is very 
strong {dy 

CC. In Sir C. Douglas's case («), the circumstance that 
wherever he went on service, (which he did in divers coun- 
tries and under divers governments), he left his wife and 
family in England, and always returned to them there, was 
held to be one of the criteria which marked his domicil; 
though the principal circumstance was his dying in the 
English service. 

CCI. In Bempde v. Johnson, (the case of the Marquis of 
Annandale), the Lord Chancellor ascribed considerable im- 
portance to the fact of marriage. " In the latter part of his 
life (he says) his domicil, de factOy was unquestionably in 
England; during the latter part of it, and from an epoch 
remarkable enough when contracting a second marriage and 
forming a new family at that period, all the circumstances of 
his family point much more to England than to Scotland "(y). 

ecu. The Marquis de Gassion was bom in Beame, where 
he had his domicil of origin. He afterwards resided a long 
time in Paris, and he had also a residence at Pau, where he 
made his wilL He died at Pau, and the question was, 
whether the original domicil at Beame had been superseded 

non habeat, pertinere, &c. See Yoet, 1. v. 1. 1, § 98, citing 1. lex Cornelia, 
5 § si tamen, 5 ff. de injuriis, &c. and other passages of the Civil Law. 

(c) See argument in Somerville r. Somerville. 

(d) " Accedit (says Grotius, in an opinion cited by Henry) altera con- 
jectura ex invectione familise et bonorum,** &c. Odwin v. Forbes, p. 198, 
Appendix. 

(e) The Ann Smith, Dodson's Admiralty Reports, p. 224. 

(/) Bempde ». Johnson, 3 Vesey's Beports, 201. ,j*^k 



CRITERIA OF DOMICIL — PLACE OP WIFE AND FAMILY, lift 

by a real damicil at Paris, or at Pau. It appeared that he 
had married there, that the marriages of bis children took 
place there, and that he had described himself in a power of 
attorney as ** de present k Pau, mais demeurant a Paris." 
The fact of his having died at Pau and made a will there 
were not held sufficient to shew a change of domicil, whilst 
the other circumstances were held to have proved a domicil 
ammo et facto at Paris {f), 

C(niL " He is not a married man (ff) (said Lord Stowell, in 
the case of the Phoenix), holding any connexion with that 
place by the residence of his wife and family." It was held 
however, by the same high authority, that in the case of a 
North Briton by birth, personally residing in America, having 
been admitted a citizen of the United States and engaged in 
American trade, the mere circumstance of leaving a vrife and 
&mily in Scotland would not avail to retain his national 
character. Dr. Story is of the same opinion—" if a married 
man has his family fixed in one place, and he does his 
business in another, the former is considered the place of 
domicil " (A). 

CCIV. In the following American cases, the wife and family 
were much considered as criteria of domiciL 

Mellen, C. J., said (z), "If, according to legal principles, 
Isaac Stanton, the pauper, is to be considered as having 
resided^ dwelty and had his home in Parsonfield, on the 2 1st 
of March, 1821, then he gained a settlement by virtue of 
the act (») passed on that day relating to the settlement and 
support of the poor. It appears that, from 1800 or 1801 to 
1817, he Uved with his wife and children in Parsonfield, 
with the exception of a short time, during which he resided 

(/) Burge's Commentaries on Colonial and Foreign Laws, vol. 1, p. 40. 
Some cases in Denisart, Domicile, § 19. 

{g) 3 Robinson, 189. 

(h) Conflict of Laws, p. 50. 

(t) Cases in the Supreme Judicial Court of the State of Maine. The 
inhabitants of Parsonfield r. Perkins, Pauper Case, April, 1824. Green- 
leaf, vol. 2, p. 414. 

(ti) Stat. 1821, ch. 122, § 22. 
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in another town, about the year 1812; that, in 1817, he 
separated from his wife and fiunily, and has never had any 
connexion with them since; though he has continued gene- 
rally to reside in Parsonfield; sometimes employed in his 
trade of a mason there, and in adjoining towns, and some- 
times idle (as mentioned in the exceptions) (7'). It appears 
also that, with the exception of nearly a year, the wife and 
children have lived and kept house in that town. From these 
facts, what is the l^al conclusion as to the domicil of the 
pauper? It is clear that, during all the time that he resided 
in Parsonfield, and Iwed with hujiamily, he dwelt, in the 
strictest sense of the words, and had his home in that town. 
In this situation he was in 1817, and since that time he has 
generally resided there. There is no fact in the case tending 
to shew that he has ever contemplated a residence in any 
other town, or has in any manner lost his right as a townsman 
on an election of state, county, or town officers, so &r as 
residence could give or effect such right. Nor is there 
any fact by which it appears that he may not return to and 
live with his family whenever he may be inclined to do so: or, 
in a word, that he may not resume his rights as the head of 
his femily and former home at his option. As he has not 
become domiciled in any other town, and for the other reasons 
suggested, we are of opinion that his domicil in Parsonfield 
must be [considered as continuing and existing when the act 
was passed: of course he then gained a legal settlement in 
that town, and the defendant was not guihy of the violation 
of any law in bringing the pauper into the town of Parson- 
field, and leaving him there, as alleged in the writ We 
sustain the exception, and the verdict is set aside." 

CCV. In another American case (A), the circumstance 
of the person, whose domicil was disputed, being unmarried 
had great weight with the Court. It waa a case of assumpsit 

(j) Brought by bill of exceptions from the Court below, whose judgment 
was reversed. 

(A) Catlin v. Gladding, 4 Mason*s Report of Cases argued in the Circuit 
Court of the United States, Rhode Island. 



CRITERIA Of DOMICIL — PLACE OF WIFE AND FAMILY. 121 

On a promissory note, and there was a plea to the jurisdiction 
that the defendant is not a citizen of Rhode, as set forth in 
the writ and issue thereon. 

At the trial it appeared in evidence that the defendant was 
a native citizen of Rhode Island ; and that his mother, his 
father being dead, still resided in Providence, in that state, on 
the family estate. The defendant was a young unmarried 
man, and was in partnership in New York for some time. 
This commercial house in New York had failed ; and, upon 
that failure, he returned and resided with his mother at 
Providence. At the time of the service of the writ he was 
engaged as a clerk in the store of his brother in the state of 
Connecticut. But he made frequent visits to his mother in 
Providence, and no act appeared to shew any intention of a 
permanent domicil in Connecticut (Upon these facts the 
case was submitted to the Court by Searle for the plaintiff, 
and R. W. Greene for the defendant). 

Story, J. — " The opinion of the Court is, that the defendant 
is a citizen of Rhode Island, and that the plea is not main- 
tained. His birth was in that state; the family estate is 
there, and his mother remains on it The defendant is un- 
married. While he was resident at New York on business, 
he may be deemed to have acquired a citizenship there, as he 
probably intended a permanent domiciL But when the house 
failed, he gave up his residence in New York, and returned 
to his mother's family. Under such circumstances he must 
be presumed to have regained the family domicil, and to have 
returned to his native allegiance. The native character and 
domicil easily reverts, and fewer circumstances are necessary 
to establish it than a foreign domiciL Upon his return from 
New York he re-acquired his native citizenship. What evi- 
dence is there that he has since changed it? It does not 
appear that he had any intention of becoming a citizen of 
Connecticut For aught in the case his engagement may be 
merely temporary until he can get other business, and without 
any intention of changing his domicil. The case might have 
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been different if he had had a famify, and removed vnih them 
into Connecticut Such an act would afford prima &cie 
evidence of a change of permanent domidL The judgment 
must therefore be for the plaintiff." 

CC VI. In the case of Cornelius Van Leeuwen, referred to 
above, the absence of any domestic establishment, and the 
mere boarding and lodging of the person in the place where 
his trade was carried on, were the chief circumstances relied 
upon to shew that no domicil had been acquired in that 
place (/). 

CCVIL In America, owing probably to the habit of the coun- 
try, little, if any, stress seems to have been laid upon the fact of a 
person's being only a boarder or a lodger at a place. ^' On a ques- 
tion of domicil, (it was said by President Rush), the mode of 
hving is not material, whether on rent at lodgings, or in the house 
of a friend. The apparent or avowed intention of constant 
residence, not the manner of it, constitutes the domicil " (w). 

CCVIIL 5. House of Trade. — In the foregoing cases, the 
circumstances of marriage and family were not encountered by 
presumptions arising from a second establishment, in which 
the person's business was carried on. But even in these 
cases, it is said by great authority that the locality of the wife 
and family would be the better criterion of the domicil. 

CCIX. Dr. Story says (w), " If a married man has his 
family fixed in one place, and he does his business in another, 
the former is considered the place of his domiciL" 

CCX. He relies for this position upon the text of the 
Roman law, as adopted and enforced by French Jurists, but 
not upon any decided cases in the Courts of England or 
America. 

CCXI. It is, however, an opinion, in some degree confirmed 

(0 See p. 106. 

(m) Guier w. O'Daniel, 1 Binney's Reports, p. 349, note. See too the 
case of the United States r. the Penelope. Peters' Admiralty Decisions, 
450. In Craigie v, Craigie, fiimished lodgings were treated as no criterion 
of domicil. 3 Curteis' Ecclesiastical Reports, p. 447. 

(n) Commentaries on the Conflict of Laws, c. 3, p. 51. 
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by Grotius, who deciding the domicil of an intestate in the 
Netherlands^ observed that the law of Lmbden will not pre- 
vail, " for although his partnership firm was there, yet he had 
no habitation there;" and in the case of Van Leeuwen, 
as has been shewn, the house of trade was not held to counter- 
balance the domicil of origin. 

CCXIL The following case is selected by Henry from the 
" Jppendix ad HoUandsche Consultatieriy^ as one in which the 
testator had clearly abandoned his original domicil, the prin- 
cipal evidence of his having done so was his carrying on his 
business elsewhere. " L. G., a North Hollander by birth, 
having for more than thirty years fixed his residence at 
Dantzick, without change, and carried on his business there, 
made his will, conformably to the solemnities required by the 
law of that place ; whereby, after leaving some legacies, he left 
the rest of his property to his heirs ab intestatOy without declaring 
who they were. His property consisted in merchandise, out- 
standing debts, rights of action, and immovable property, both 
at Dantzick and North Holland; and the question was, 
whether the law of the domicilium habitationis or of the domi" 
ciHum ariffinis should prevail as to the succession." 

CCXUL The opinion of counsel was as follows : — As it ap- 
pears that L. G. for upwards of thirty years has dwelt at Dantzick 
until his death, without any indication of a wish to return to his 
birth-place, it is, therefore, manifest, that he must be understood 
to have renounced this, and to have fixed his domicil at Dant- 
zick( per textus express, in L ejm 27, § 1, jf. ad Municip. I. 7, 
cod. de Incolis) " nam ibi quis domicilium habere intelligitur 
ubi larem et fortunarum summam constituit unde (rursus) non 
sit discessurus si nihil avocet" Whence it follows that the said 
L. G. having thought proper to appoint as his heirs, his heirs 
ab intestatOy must be understood to have meant those who, 
according to the law of his domicilium habitationis, would 
succeed (o). 

CCXIV. "No position (says Lord Stowell) is more estab- 

(o) Henry, case of Odwin v. Forbes, Appendix, 209. 
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lished than this^ that if a person goes into another country 
< t and engages in trade and resides there^ he is by the law of 
nations to be considered as a merchant of that country," that 
is to say, as domiciled there {p), 
' ' CCXV. Many passages in the luminous commentary on 
International Law contained in the reports fix)m which this 
case is cited, shew the anxious care with which that great 
Judge invariably guarded this position : thus, recent establish- 
ment was held to constitute a domicil, where intention of 
making a permanent residence was proved upon the party (^). 

CCXVL No fugitive visits to the native country were 
allowed to counteract the presumption of domicil arising from 
a regular course of employment in a foreign country and 
trade (r). 

CCXVII. The consul who traded in the country where he 
resided was not permitted to cover his mercantile with his 
official character («). A neutral subject found residing in a 
foreign country was presumed to be there anhno manendi^ and 
if a state of war brought his national character into ques- 
tion, it lay upon him to explain the circumstances of his 
residence (fy 

CCXVIIL The owner of a landed estate, who confined 
himself to the shipment of its produce, was said not to stand 
exactly on the same footing as a general merchant retaining 
a mercantile domicil by his house of trade (u), 

CCXIX. The cases referred to which contain the enun- 
ciation of this doctrine were indeed cases occurring in time 
' ■ of war, and at a time when it was often a matter of great 
difficulty to discover the trader in the enemy's commerce, who 



i 



(jp) The Indian Chief, Robinson's Admiralty Reports, vol. 3, p. 18. 
The Matchless, 1 Haggard, 103. The Rendsburg, 4 Robinson, 139. The 
President, 5 Rob. 279. 

{q) The Diana, 5 Robinson, 60. 

(r) The Vriendschap, 4 Robinson, 168. 

(i) The Indian Chief, 3 Robinson, 27. 

(f) The Bemon, 103. 

(tt) The Dree Crebraders, 4 Robinson, 235. ; 
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sought to disguise himself under the garb of a neutral^ or to 
retain his native character. Thej were cases of jcominercial U 
domicil; and, in the first place, it must be recollected that, 
with respect to cases of this description it has been held, that 
there may be transactions so radically national as to impress 
the national character, independently of the local residence of 
the parties (u). And it has been already observed, that possibly 
further evidence of the animtis manendi might be required 
to fix a testamentary domicil in time of peace (t?). 

(/CXX. The doctrine contained in these and other cases 
decided by Lord Stowell, was formally and judicially recog- 
nised by the Supreme Court of the United States, in the 
great case of The Venus, Rae, Master (to). 

CCXXI. 6. Depositary of Papers and Muniments. — It may 
be that a man may have two places of residence, in different 
countries, and spend his time, with his family, equally, or nearly 
so, at both. 

CCXXII. In this case, one criterion of domicil will be the 
having deposited at one of the two places his most valuable 
papers and muniments, and also, according to the civilians (or), 

(tt) The Yigilantia, 1 Robinson, 12 — \6, Boedes Lust, 6 Robinson, 
233. The Phoenix, ib. 20. 

(o) Wheston's International Law, vol. 1, p. 159. 

(w) S Cranch's Reports, p.' 279. 

{x) ^^ Sed si de animo expresso non constet, et aliquis in diversis locis 
bona habeat, ibi prsesumitur habere domicilium, ubi maxima patrimonii 
quantitas sita, nam in dubio ibi videtur habere animum potissimum 
commorandi.** Barbosee et Taboris loci communes Jurisprudenti®, 1. iv. 
c. 51. De Domicilio. 

" Quando vero versamur in dubio, ut si incola nunquam declaravit 
velit necne in loco domicilium contrahere, ibi tamen bonam partem bono- 
rum siiarum transtulerit dicendum erit ex eo solo prsesumi domicilium 
contractum." Opinion of Bartolus, adopted hj Mascardus, who adds, 
however, " illud vero, quod modo diximus, prsesumi domicilium contrac- 
tum, quod quis alibi majorem partem honorum suorum transtulerit, ita 
intelliget, ut ex illll translatione sol& non probetur domicilium quod erit 
alibi esse extinctum, cum quis possit habere domicilium pluribus in locis.^* 
Mascardus de Probationibus, Concl. DXXXY. § 22 — 4, vol. i. p. 248. 
To the same effect, Farinacius Consiliorum, lib. 1, consil. 75, n. 168. See 
note to Marsh v, Hutchinson, 2 Bosanquet and Puller's Reports, p. 219. 
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the most valuable part of his goods, though money in the funds 
would be an exception to this rule, little, if any, inference of 
domicil being deducible from their locality. 

CCXXIIL From the accidental place of debts, bills of ex- 
change, &c., no presumption arises. In Bruce v. Bruce, Lord 
Chancellor Thurlow, overruling on this point the Court of 
Scotland, observed, "that he professed not to see how the 
property could be considered in England. It consisted of debts 
owing to the deceased, or money in bills of exchange drawn 
on the India Company. Debts have no sittis; they follow the 
person of the creditor." ' 

CCXXIV. And in the case of Lord Somerville, already 
referred to, the Lord Chancellor said, " it is hardly possible to 
contend that money in the funds, however large, shall pre- 
ponderate against his residence in the country and his family 
seat" 

CCXXV. 7. T?ie Mansion House, — Another principal cri- 
terion in cases of double residence, has been the existence of 
a mansion-house. It has been shewn that a mere habitation, 
or dwelling-house, constitutes a presumption of domicil of 
the slightest kind. In Lord Somerville's case (in which 
there was a conflict between two acknowledged domicils), the 
Master of the RoUs observed, " that from a particular period 
Lord Somerville had determined not to abandon his mansion-- 
house: so far from it, he made overtures with a view to 
get apartments in Holyrood House: from which I conjec- 
ture, that if that application had been granted, he might have 
been induced to spend more time than he did in Scotland. 
He came to London. I will not inquire how soon he took a 
permanent residence there ; but I admit from that time he mani- 
fested an intention to reside a considerable part of the year in 
London^ but also to keep his establishment in Scotlandy and to 
spendy as nearly as possible, half of the year in each. He took a 
lease of the house evidently with the intention to have a house 
in London as long as he lived, with a manifest intention to 
divide his time between them." Then after repudiating the 
notion, that the circumstance of the death should decide 
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the question, and alluding to the cases collected by Denisart, 
he proceeds, " the fair inference from these is, that a person, 
not under an obligation of duty to live in the capital in a per- 
manent manner, as a nobleman or gentleman having a mansion- 
house, his residence in the country, and visiting the metropolis 
for any particular purpose, shall be considered domiciled in the 
country. On the other hand, a merchant, whose business lies 
in the metropoUs, shall be considered as having his domicil 
there, and not at his (y) country residence. It is not necessary 
to enter into this distinction^ though I should be iiicKned to concur 
in it. I therefore forbear entering into the cases of Made- 
moiselle Clermont de St Aignan (z) and the Comte de 
Choiseul, and the distinction as to the acts of the former 
describing herself as of the place of the country," and he 
adds, ^^ it is of no consequence whether more or less money 
was spent at the one place or the other, living alternately in 
both." 

CCXXVL As a proof that the Marquis de Saint Pater was 
in Maine, and not at Paris, Cochin urges, that at the latter 
place were ^^ his household, his domestic servants, his furniture, 
all that he had need of for daily use — all, in one word, which 
the law calls ^ instrumentum domesticum ;' whereas, at Paris he 
had lived either in a friend's house, <ix in an *h6tel garni '"(a). 

Of) Compare the language of Farinacius, *' Quod eo magis procedit 
quia hsec mobilia non erant in loco Subiaci perpetuo permansura, sed ad 
tempus tantum : cum Paulus iliac accesserit recreationb caus& ad efiu- 
giendos calores »stivos, &c. et quia non censentur esse ejus loci in quo 
sunt ilia qu» ad tempus tantum sunt in eo loco, sed dicuntur esse illius 
loci ad quem revocanda sunt/* Consiliorum, 1. 1, oonsil. 71, n. 2. 

(z) Vide infra, 

(a) Cochin, tome 6, p. 231, ^ en un mot, ce que laloi appelle " instru-' 
mentum domesticum^'* and p. 233, *' On a trouv^ des meubles dans Tap- 
partement de Paris; mais on en a trouv^ une plus grande quantite 
k Loresse, et des meubles qui indiguent le veritable domicile; sayoir, 
toute la batterie de cuisine, le linge ordinaire, tant de table que des 
chambres, et generalement tout ce qui compose, si on peut parler ainsi| 
tout Tattlrail d*une maison/* 
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CCXXVXL In the case of Balfour r. Scott, which is cited in 
the report of the foregoing case, it was proved that Mr. Scott, 
whose domicil was disputed, had intended completely to 
abandon his domicil in Scotland. Twelve years before his 
death, he had dismantled his mansion-house and broken up 
his establishment, leaving only a gardener there. He paid 
two or three visits to Scotland, but on such occasions resided 
with his friends ; and during the latter period of his life^ even 
these visits were discontinued. He had invested all his money 
in the funds. It was held by the House of I^ords, that the 
domicil of origin in Scotland had been abandoned. 

CCXXVin. In the case of the Dowager Queen Henrietta 
Maria, her palace of Somerset House was urged as a far stronger 
criterion of domicil than the house she possessed at Paris (b). 

CCXXIX. In the case of Sir Charles Douglas, before 
referred to, there was no mansion-house, or even estate, to 
corroborate the domicil of origin, circumstances which were 
mueh insisted upon by counsel in distinguishing it from the 
case of Lord Somerville. 

CCXXX. In Lord Annandale's case, there was also no 
mansion-house; tjiere was evidence only that he had stamped 
with his foot upon the ground of his Scotch estate, and said, 
"Here I build my house!" The absence of the mansion-house 
was a material fact in the case ; for Lord Annandale, like Lord 
Somerville, was one of the sixteen Scotch peers. 

CGXXXI. So, too, it has been said, that in the more recent 
case of De Bonneval v. Bonneval, the establishment and 
ancestral chateau of the deceased in France were very important 
ingredients in the decision that the domicil was French, and 
a long lease of a house in London which was kept by two 
female servants, was not held to be any counterpoise to the 
inference of domicil deducible from the family mansion. 
Though the learned Judge said, *^ his taking the lease of a 
house for eight years would be a strong fact to shew intention 
if it had been followed up by a continued residence there." 

(b) Life of Sir L. Jenkins, vok 2, p. 669. 



CRITERIA OF DOMICIL — MANSlON-HOUfiE. 129 

CCXXXI. On the other hand, much stress was laid upon 
the fact that his correspondence, extending over a long 
period of time^ and the family plate and papers were kept at 
his chateau in France. In the case of Sir George Warrender, 
his having "his capital mansion" in Scotland was c onsidered 
among the principal circumstances which fixed his domicil in 
Scotland (c). Letters addressed to a person at a particular 
place are very slight, if any, evidence of domicil, though the 
answers to them may be (d). 

CCXXXII. In the case of the Marquis de Saint Pater, a 
sort of journal written in his own hand^ and entitled " Me- 
moire de mes voyages et sejours k Paris," was strongly uiged 
as a proof that Paris was not, and that Loresse was his domicil. 
It was said to bring the latter place directly under the defini- 
tion of the Roman law, and so was the fact that all his title 
deeds and valuable papers were kept at Loresse (e), 

CCXXXIII. In the very important case of Munro v. 
Munro (f), before referred to. Lord Chancellor Cottenham, 
commenting upon the various evidences of intention evinced 
by the conduct of Sir Hugh Munro, observed, " That he took 
a lease of the house in Gloucester Place, and formed an estab» 
lishment there, has been much relied upon, and in the absence 
of better evidence of intention as to his future domicil, might 
be important as affording evidence of such intention, but 
cannot be of any avail, when firom the correspondence the 
best means are afforded of ascertaining what his real intentions 
were. The having a house and an establishment in London 
is perfectly consistent with a domicil in Scotland. This fact 

(c) 2 Clark and Finnellj, p. 520. 

(d) " On ne pent prouver le s^jour d'une personne dans un lieu unique- 
ment parceqa*on lui a adresse des lettres dans le m^me endroit ; ce ne 
seroit que par ses r^ponses qu'on pourroit le justifier." Cochin, CEuvres, 
t. 7, p,301. 

(e) " Unde cum prefect us e8t,peregrinari videtur, et quo si rediit, per^- 
grinari jam destitit." Code, t. XL. 1. 7. 

(/) 7 Clark and Finnelly, 881. 

K 
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existed in Somenrille v. Somendlle, and in Warrender v. 
Wanrender." 

CCXXXIV. In this case of Monro n. Munro it was proved 
that the fiunily mansoo was undeigoing repair, and that 
fbmitaie had been purchased for it It was oiged in the 
aigoment in Lord Somerville's case, that fiimilj pictures 
mighty in some degree, denote the fiunily mansion, and be 
considered as answering to the kares of the Romans. 

CCXXXV. 8. Descr^aion in Legal DoaanenU.— Lord 
Somerville was described in the books of the Bank of England 
as of Henrietta Stzeet, Cavendish Square, but it was success- 
fully contended in argument that this was merely the designation 
of the broker, and could fiimish no inference. 

CCXXXVX In Curling ». Thornton, the circumstance of 
Colonel Thornton's having applied for and obtained a royal 
ordinance assuring to him certain privileges so long as he 
resided in France, and a territorial title, was not held by 
Sir John Nicholl, to weigh in the scale against the circum- 
stances of his domicil of origin, and of his houses, contain- 
ing family papers and valuable moveables, which were in 
England. 

CCXXXVIL But it is to be remembered, that the opinion 
of this learned Judge, that a British subject could not select 
a foreign, in complete derogation of his British domicil, per- 
vades this case, and that such opinion has been subsequently 
pronounced erroneous. 

CCXXXVIII. In De Bonneval v. De Bonneval the Court 
observed, " I am not inclined to pay much attention to the 
descriptions of the deceased, in the legal proceedings in 
France, for it may have been necessary, as the proceedings 
related to real property, that he should describe himself as of 
some place in that kingdom. 

CCXXXIX. In the Marquis de Gassion's case, already 
referred to, this description in a power of attorney as " de 
present a Pau, mais demeuran t k Paris," seems to have influenced 
the decision that his domicil was at the latter place. 
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CCXL. The weight due to this species of evidence must 
very much depend upon the particular circumstances of each 
case, but it would rarely be safe to discard altogether the 
consideration of it 

CCXLT. It should be observed, that French lawyers appear 
to have always laid considerable stress upon it. Thus, in the 
case of the Marquis de Saint Pater, as a preface to which 
Cochin has prefixed the title, ** where ought the domicil of a 
deceased to be fixed who has varied in his declarations?" 
And where the question was, whether the Marquis was domi- 
ciled at Paris, or in Maine, the notarial acts in which he is 
described as " demeurant k Paris," or "demeurant It Loresse," 
&a, are carefully summed up, and it was urged that the 
greater number of these acts described him as "demeurant k 
Loresse " (ff). 

CCXLIL 9. The Possession and Exercise of Political Rights 
and Payment of Tojces, — These circumstances have been con- 
sidered as strong tests of domicil by the Roman law (A) and by 
the civilians, but they have had perhaps less weight given to 
them in England than in continental Europe (t). 

(jg) " n faut convenir que le nombre des actes qui le d^larent de- 
meurant 'k Loresse est bien superieur k ceux qui indiquent une demeure 
^ Paris.*' Cochin, OEuvres, t. 6, p. 231. 

(A) '' Dictse express® declarationi domicilii constituendi equipoUet 
ilia, si quia in civitate aliqu4 jus civitatis das BvrgerecM impetraverit et 
ibi habitaverit, vulgo da einer verburgert oder Erhshiddigung geleistet 
hdHStlich und bestandig gesessen ist Kequiritur autem copulativ^, ut quis 
ibidem, non solum jus illud impetraverit sed etiam actualiter habitet." 
Traotatio de Domicilio (1663), p. 27, t. 30, and authorities there cited. 

(t) " Si quis, &c. omnibus denique municipii commodis, nullis colo- 
niarum fruitur: ibi magis habere domicilium quam ubi colendi caus& 
diversatur.** See passage from the Digest cited above, and Menochius, 
** Slud tamen observandum est, quod etsi quis nomine, dicitur civis ori- 
ginarius ob id, quod in civitate natus sit, vel privilegio creatus civis, 
attamen ut commodis et privilegiis civitatis fruatur, habitare in ips& civb* 
tate atque ita domicilium in ed habere et cum aliis civibus onera sustinere 
debet." And then quoting the authority of other civilians, ** et idem ego 
ipse respond!, in cons, 390, &c., dixi civem hunc non sustinentem onera 

K 2 
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CCXLin. In the case of De Bonneral, mentioned above, 
the Court obeenred, ^I am inclined also to pay veiy little 
attention to the statement as to his exercise of political right 
in France, or to his being registered as a voter here : being a 
housekeeper, he was registered here as a matter of course. 
It is stated, that he resisted with success the contribution to 
some French rates, which a person resident in France was 
liable to ; but the grounds are not stated, and it is too loose 
a reasoning, that because all French subjects are liable to such 
rates, and he successfully resisted them, therefore he was not 
domiciled in France. It must be shewn that the question 
came regularly before the French tribunals, and that he was 
held not to be a domiciled subject of France " (J). 

CCXLIV. It may be doubted however, whether, if the cir- 
cumstance has been so proved, it would have very materially 
influenced the decision of the question. In the American 
case of Guier v. O'Daniel, the President Rush said, "It is, I 
think, extremely doubtful whether voting and paying taxes 
are in any way necessary to constitute a domicil, which, being 
a question of general law, cannot depend on the municipal 
regulations of any state or nation. Voting (in America) is 
confined to a few counties, and taxes may not always be 
demanded." 

esse improprie civem et secundum quid ;** and he adds the authority of 
other civilians, and the decisions in the ^' Rota Komana,** ** qui scripserunt 
civem originarium aliquem non esse, nisi parentes ibi domicilium con- 
traxerint et civitatis munera subierint ; ita et olim apud Romanes civis 
Romanus dicebatur is, qui etsi natus esset Romae attamen domicilium 
Romse in ips4 urbe contraxisset, ac qui tribum et bonorum potestatem 
adoptus esset." Lib. 6, Frsesumpt. XXX. § 24, p. 1037. Mascardus, 
sajs unhesitatingly, " Preterea mutare et constituere domicilium in e4 
urbe is prassumitur qui privilegium impetravit quo jus civitatis petebat." 
De Probationibus, Concl. 85, § 4, p. 249. See also the opinion of the 
Dutch lawyers, cited by Henry in his Appendix, p. 193, from the Hol- 
landsche Consul tatien, vol. 3, consult. 138, '^ubi exemplum afiert ejus, 
qui, cum esset civis Mediolanensis per multos aunos autem Genuse vixisset, 
et non subiisset aliqtta onera, tanquam civis Grenuensis statuit eum ibi non 
fixisse domicilium.** 

(J) See case of Curling ». Thointon, cited above. 
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CCXLV. And in the English case of De Bonneval v, 
De Bonneval, the circumstance of successfully resisting the 
payment of French rates was held no proof of the English 
domicil, no judicial decision having been pronounced upon 
the legality of the refusal 

CCXLVL The law of domicil is not to be confounded 
with the law of settlement^ which may obtain in any country. 
In an American case, entitled " The Inhabitants of Cambridge 
r. the Inhabitants of Charlestown," a citizen of Vermont 
having resided in a town in that state for ten years, and 
having paid taxes more than five years, was held to have 
acquired a settlement in such town, although he left his wife 
and children upon a farm at Vermont, and occasionally visited 
them there, and once tarried with them five or six months 
during the term (I). 

CCXLVIL In the following case, the citizenship conferred 
by the United States upon a British subject appears to have 
been a principal ingredient in deciding that his domicil was 
American, and, in conjunction with his personal residence 
and the character of his ship, to have overpowered the pre- 
sumption arising fi-om the residence of his wife and family in 
Scotland, that his national domicil had been retained. The 
peculiarity of the case, and the high authority of the Judge, 
seem to warrant its insertion at full length in this place. 

CCXLVIIL *^ Ann, Smith. This ship, under American 
colours, was seized in the river Thames, by the marshal of the 
Admiralty, on the 1st of August, 1812, A claim was given 
by the master, who was also sole owner of the ship, describing 
himself to be a British subject, and as such entitled to the 
benefit of the Order in Council of November, 1812, directing 
the restitution of British ships under the American flag. It 
appeared that he was a native of Scotland, and that his wife 
and femily resided in that country, but that he had himself 
been admitted a citizen of America about sixteen years ago, 

(/) Massachusetts Reports, vol. 13, p. 501, 
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upou taking aii oath that he had been sailing out of an Ame- 
rican port for two years; that from the year 1799 till 1805, 
he had been connected with a house of trade at Glasgow, 
which had an establishment at New York, and another at 
Charlestown, and that he had occasionally resided at each of 
the last-mentioned places; that he had purchased this vessel 
at public auction in America, and had made three voyages in 
her, the two first from Charlestown to Kingston in Jamaica, 
retiuning each time in baUast, and the last from Charlestown 
to the river Thames. The question was, whether, from the 
residence and employment of this man, he was, quoad this 
vessel, to be considered a British subject 

CCXLIX. Sir W. Scott gave judgment "This ship, when 
seized by the marshal in the river Thames, was under the 
American flag, but, according to the account given by the 
master, was not frimished with the American, or, indeed, with 
any pass whatever. It is very difficult to conceive that this 
was the true state of the case, since the ship was not only 
American built, but likewise American owned, as far at least, 
as the ostensible character of the claimant is concerned ; for 
though he could not altogether throw ofi^ his allegiance to his 
native country, he had been admitted a citizen of the United 
States. I cannot conceive, therefore, why the pass was not 
granted, or what obstacle prevented this man from obtaining 
so important a document I must presume that the vessel was 
furnished with an American pass ; but, supposing the case to 
be otherwise, still, if the ship was furnished with the documents 
usually granted to American ships, the same rule of law must 
be applied as if she had been furnished with a regular flag and 
pass. The ship must be conclusively held to be American 
property, and, consequently, subject to condemnation. 

" It is said, however, that this ship is protected by the Order 
in Council issued on the 28th of November, 1812, by which 
it is directed, that * all vessels under the flag of the United 
States of America, which are bona fide and wholly the property 
of his Majesty's subjects, and not purchased by thera subsequent 
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to the date of hostilities on the part of the United States of 
America, and which shall have been detained in port under 
the embargo, or shall have sailed to or from the ports of this 
kingdom previous to the knowledge of hostilities, and shall have 
been captured on such voyage, shall be restored to the British 
owners, upon satisfactory proof being made to the High Court 
of Admiralty, or the Courts of Vice- Admiralty, to which they 
shall be taken for adjudication, that the said vessels are bond 
fde and wholly the property of his Majesty's subjects as afore- 
said, and had been engaged in trade as above described.' A 
claim has been given for this ship by Mr. Smith, describing 
himself to be a British subject; and, if he is a British subject, 
he will, under this Order in Council, be entitled to restitution. 
" The question, therefore, comes to this, whether the claim- 
ant is, quoad this property, to be considered as a British 
subject For some purposes, he is undoubtedly so to be 
considered. He is bom in this country, and is subject to all 
the obligations imposed upon him by his nativity. He cannot 
shake off his allegiance to his native country, or divest himself 
altogether of his British character, by a voluntary transfer of 
himself to another country. For the mere purposes of trade, 
he may, indeed, transfer himself to another state, and may 
acquire a new national character. An EngUsh subject, resident 
in a neutral state, is at liberty to trade with the enemy of this 
country in all articles, with the exception of those which are 
of a contraband nature ; but a trade in such articles would be 
contrary to his allegiance. Now, the account which he gives 
of himself is, ^ that he was bom at Falkirk, in Scotland ; that 
during the last seven years he has been chiefly at sea, but, 
when at home, he has hved, and still lives, at Bathgate, in the 
shire of Linlithgow, in North Britain ; that he is a subject of 
our Sovereign Lord the King, but, about sixteen years ago, he 
was admitted a citizen of the United States of America, for 
the purpose of commerce only.' Why, this transaction is for 
the purpose of commerce : According to his own account, then, 
he ceased to be a British subject for commercial purposes. He 
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goes on to say, that he was admitted ' for the purpose of 
covering a ship of his own, to enable her to sail without risk of 
capture, and he was so admitted by the magistrates of Phila- 
delphia, on oath being made that he had sailed out of an 
American port for two years ; that he hath never been admitted 
a burgher or freeman of any city or town, but from the year 
1799 to the year 1805, the deponent having been connected in 
a house of trade at Glasgow, which had a house at New Yorkj 
and another at Charlestown, in South Carolina," so that, from 
1799 to the year 1805, he might, as far as he was connected 
with the house at Glasgow, and for that particular branch of 
his trade, be considered a British subject. But, since that 
time, I understand him to say, that he has withdrawn alto- 
gether from that connection. He says afterwards, in answer 
to the ninth interrogatory, ' that he is a North Briton by birth, 
and, when he is at home, his place of residence is Bathgate, in 
the shire of Linlithgow, in North Britain, where his wife and 
family reside, and where he, the deponent, hath always resided 
from the time he was ten or eleven years of age, when he was 
not at sea or in foreign parts.' The affirmative part of his 
history, as far as it goes, shews that he lived very much abroad, 
and principally at New York or Charlestown in America. 
True it is that he had no house in either of these places, but 
he was there as a single man. It is not the mere circumstance 
of leaving a wife and family in Scotland that will avail him for 
the purpose of retaining the benefit of his national character. 
He cannot be permitted to take the advantage of both cha- 
racters at the same time, and in the same adventure. The 
utmost that can be allowed to him is, that he should be entitled 
to the one character or the other, according to the circumstances 
of the transaction. When the vessel herself is American-built, 
when the personal residence of the owner, as far as he has any, 
is in America, (for it does not appear that this man at all re- 
sided in Scotland,) it would be difficult to say that it could be 
any other than an American transaction. Since the purchase 
of tliis ship by Mr. Smith, he has made three voyages, two of 
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them to Kingston, in Jamaica, and one to the port of London; 
but to the ports of Scotland he has never sailed, nor does it 
appear that he has even visited his wife and family in that 
country. He has been sailing constantly out of American 
ports, and his prevailing destination has been to the West 
India islands. It is quite impossible that he can be protected 
under the Order in Council, which applies only to those who 
are clearly and habitually British subjects, having no inter- 
mixture of foreign commercial character. It never could be 
the intention of his Majesty's Government, that the benefit of 
this Order should be extended to a person who has thrown off 
his allegiance, and estranged himself from his British cha- 
racter, as far as his own voUtion and act could do. I am of 
opinion that Mr. Smith is not entitled to the benefit of the 
Order in Council, and therefore I reject the claim." 

CCL. The case of Stanley v. Bemes has been already 
referred to as being the first case in which it was decided that 
a British subject, domiciled in a foreign country, cannot make 
a valid will, unless it be executed according to the forms 
prescribed by the law of that foreign country. In this place it 
is only necessary to state the facts of the case, upon which Sir 
John Nicholl said there was Uttle if any controversy, and he states 
them thus: — " The testator (Mr. Stanley), a native of Ireland, 
went, in 1770, to Lisbon, and there engaged in business as a 
merchant: soon afterwards he married a lad}', a Portuguese by 
birth, though of Irish parents and a Romaa €5atholic. In order 
to contract that marriage he professed the Roman Catholic 
religion. In 1798 he obtained letters of naturalization as a 
Portuguese subject, and, in 1808, when the French were in 
possession of Portugal, it is alleged that he was treated as a 
Portuguese subject ; that is denied, and it is on the other side 
alleged, that he was treated as a British subject. The manner, 
however, in which the French treated him, is not very material 
to the decision of this case. Before their arrival, he had placed 
a large part of his property in his son's name, who was bom in 
Portugal ; but the will recites ^ that it was a fictitious measure 
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as a security against the French.' The testator had four 
children by his wife, but only the present party survived him. 
His wife, having become insane, was removed from Portugal 
to Ireland, where the connections of both resided. She was 
there supported by an allowance paid out of the property of 
the deceased, placed, as already mentioned, in the possession 
of his son. The deceased, in 1808, removed from Lisbon to 
Madeira, and continued to reside in that island till his death 
in 1826." Such being the state of the facts, it was argued on 
the one side, that fifty years residence, confirmed by change 
of religion, marriage, and naturalization, had rendered him a 
Portuguese subject, and that Portuguese law must govern his 
will. On the other side it was contended, that residence with- 
out intention would not destroy the domicil of origin. That 
during his life and death he had been considered as a British 
subject, or that if he were domiciled in Portugal, he had still 
the right of a British subject to dispose of his property by a 
wiU made in the EngKsh form. 

CCLI. Sir John Nicholl seems to have doubted whether 
Mr. Stanley was a domiciled Portuguese, but decided that he 
had a right to make his will according to British law. This 
decision was reversed by the Delegates, who held Mr. Stanley 
to have been domiciled in Portugal (wi), and, therefore, obliged 
to make his will according to the law of that country. 

CCLII. Thomas Moore died at Alicant, in Spain. His 
father was a natural-born British subject; his mother was born 
in Spain, but was the daughter of a British subject, and died 
in London. The father, George Moore, was principal of an 
eminent mercantile house at Alicant; his son, Thomas, was 
bom there in 1775; after passing his childhood in Spain, was 
educated at Thoulouse and Liege, ultimately became the head 
of the house at Alicant, and continued to his death to be there 
domiciled: in 1817, he ceased to have any connection with 
mercantile business. He had been in England from 1807 to 

(m) Stanley r. Bernes, 3 Haggard's Ecclesiastical Reports, 431. 
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the middle of 1812 ; from the beginning of 1813 to the latter 
end of 1818; again in 1815, and in 1821^ when it was said 
that he intended to return, and had frequently so declared. 
He died at Alicant in 1830. The question was, whether his 
testamentary papers were subject to the law of Spain or of 
England. In favour of the latter position, it was alleged that 
he was entitled, under existing treaties with Spain, to the 
privilege of a British subject; there were letters from the 
deceased, shewing that he considered himself, and claimed to 
be considered as a British subject 

CCLIIL It was argued that the case fell under the principle 
of Stanley v. Bernes, and that the deceased must be consi- 
dered as domiciled in Spain. The Court seemed at first to 
doubt whether there might not be a distinction between this 
case and that of Mr. Stanley, inasmuch as Mr. Stanley was 
naturalized in Portugal, and took all the advantages of a 
Portuguese subject, whereas, though the deceased had made a 
long residence in Spain, yet it was allied that he resided 
under the faith of a special treaty, and always claimed to be 
considered as a British subject; and that cases of domicil did 
not depend upon residence alone, but on a consideration of all 
the circumstances of each particular case. 

CCLIV. But when the cause came to a final hearing, it 
seems that the counsel, the King's Advocate (o) of the day, de- 
clined to argue the question raised by the treaty, and Sir John 
Nicholl said, " The deceased may have been a subject of both 
Great Britain and Spain, but the question is, where was he 
domiciled at his death? for though he might occasionally visit 
England, and make a considerable stay there : though under a 
special act of Parliament (7 Anne, c. 5, explained by 4 Geo. 2, 
c. 21), his father being a British subject, he was entided to 
certain privileges, and to be considered for certain purposes as 
a British subject (when it was convenient to him, he certainly 

(o) 4 Haggard's Ecclesiastical Reports, 346, and see Dr. LusIiingion*s 
remarks in Maltass r. Maltass, 1 Robertson, Ecc. Rep. 79. 
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seems to have claimed that character), yet by birth he was a 
Spaniard, and by education, by trade and commerce, by resi- 
dence at his death, he was domiciled in Spain, &c., the lex 
domicilii must govern the case" (/?). 

CCLV. The Duchess of Kingston, whose case has been 
akeady referred to, resided in France, and though not a natu- 
ralized subject, had obtained permission from the King of 
France, under letters patent, registered in the Parliament, to 
acquire, possess, and dispose of property. She made her will 
in a form valid in England, but invalid in France ; and it was 
sustained upon the ground that she had retained her English 
domicil (^q), 

CCLVL 10. Possession of Real Estate. — Cochin, in his 
ailment in the cause of the Marquis de Hautefort, denies 
that a landed estate derived from inheritance, is any proof of 
domicil (r). 

CCLVII. So in the case of the Dree Gebraeders, Lord 
Stowell said, that landed estate alone had never been held 
sufficient to constitute domicil, or fix the national character of 
the possessor who is not personally resident upon it (5). 

CCLVIII. In the case of Warrender v. Warrender, Lady 
Warrender had been infefl in real estate in Scotland, in pur- 
suance bf her marriage contract ; but it was admitted, the 
Scotch domicil could not be supported on that ground (t). 

CCLIX. 11. Length of Time. — Perhaps the most important 

(p) Moore v. Darral and Budd, 4 Haggard*s Ecclesiastical Keports, 
p. 353. 

(q) Collectanea Juridica, vol. 1, p. 329, Opinion of Monsieur Target, 
referred to by Sir John NichoU, Curling v. Thornton, 2 Addam's Keport, 
p. 22. 

(r) " Un homme est-il domicilie dans une terre parcequ'il Ta eue par le 
succession de son pere ? ** (Euvres, t. 3, p. 328 — 9. See also on this point 
various cases collected, in which the succession to real or heritable, aud 
also as to personal estate, was involved in the same decision, c. viii. § %* 
Robertson on Personal Succession. 

(«) 4 Robinson, 235. 

(0 2 Clark and Finnelly's Reports, S. P. 502-3—521, 
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criterion of domicil is the length of time during which the 
residence has continued in a particular place. 

CCLX. This question may be best considered under two 
divisions. 

1 . Where the presumption of the new domicile arising from 
long residence, is not counteracted by any contrary presump- 
tion arising from the special object or purpose of the resi- 
dence, or by any declaration or other indication of an intention 
to return to the domicil of origin. 

2. Where it is so counteracted. 

(yCLXI. Many of the civilians (among them Accursius, 
Baldus, Bartolus) held that residence for ten years {decennalis 
habitatio) created a legal presumption of change of domicil, 
while some thought that it was in every case a matter for the 
discretion of the Judge, (Judicis relinquendum arbitrio), to be 
exercised with due regard to the place and condition of the 
person (jiixta loci et personarum conditionem) (u). Some states 
of modern Europe have fixed, by positive statute, the time 
within which a domicil shall be acquired. 

CCLXII. In the following case, (extracted from the Hol- 
landsche Consultatien, Vol. 2, p. 42), lapse of time was held 
to have effected a tacit abandonment of a former domicil 
L. G., a North Hollander by birth, having for more than 
thirty years fixed his residence at Dantzick, without change, 
and carried on his business there, made his will conformably 
to the solemnities required by the law of that place : whereby 
after leaving some legacies, he left the rest of his property to 
his heirs ab zntestato, without declaring who they were. His 
property consisted in merchandize, outstanding debts, rights 
of action, and immoveable property, both at Dantzick and 
North Holland : and the question was, whether the law of the 
domicilium kabitationis, or oriffinis, should prevail as to the 
succession. The opinion of the Dutch jurist was, " As it 
appears that L. G. for upwards of thirty years has dwelt at 
Dantzick until his death, without any indication of a wish to 

(u) Mascardus de Probat. concl. DXXXV. § 12, p. 248. 
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return to his birth-place, it is therefore manifest that he must 
be understood to have renounced this, and fixed his domicil 
at Dantzick, relying upon the text in the Digest, which has 
been already cited {nam Un quis damiciUum habere intelHffitur 
vbi larem etfortunarum summam) (t?). 

CCLXIIL In an American case, entitled Elbers and Kraflts 
V. the United Insurance Company (w), this question of time 
was much considered. Spencer, J., delivered the opinion of 
the Court. The plamtiff claims for a total loss on the ground 
that the vessel having sailed on the voyage was never heard 
of afterwards; and a year and day having elapsed, she is 
presumed to be lost. The claim is resisted: 1st, because 
there is no proof that the vessel ever sailed ; 2nd, that there 
was a breach of the warranty as to the Swedish ownership 
of the goods insured. Krafits having lost his Swedish and 
acquired an American character by being domiciled here. 

The last point will be first considered. 

The plaintifis had a mercantile establishment as partners in 
St. Bartholemew's several years prior to February, 1814, and 
it is proved also that Eraffts came to this country for the 
recovery of his health in 1811, and has ever since continued 
to reside here, being occasionally at New York, Philadelphia, 
and Baltimore, having agents at those places who generally 
corresponded with, and transacted the business of, the house 
of Elbers and Krafits, at St. Bartholemew's. Krafffe having 
himself, in one instance, in 1813, made a purchase of a pro- 
duce for the house, which he shipped to it, when Kraflfts was 
present at New York; that his agent there advised and 
consulted with him on the business of the house, and con- 
stantly kept the house in St Bartholemew's, advised of the 
business transactions in this coimtry, and that Eo^ffts applied 

(v) « Civis etiam quis efficitur long& atque diuturn& habitatione qui 
domicihum constituitur," says Menochius de PriEsumptionibus de Pne- 
sumpt. XXX. § 23, p. 1037. 

tbf 'Safwr'' Reports of Ca.es in the Supreme Court of Judicature in 
the State of New York, (Jan. 1819.) 
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to T. Roger, one of his agents in New York, saying he 
wanted an agent in Philadelphia, and received letters to 
Bohlen and Co. upon that subject It does not appear that 
he had any counting-house. 

It is an established principle, not only in the Prize Courts, 
but also in the Common Law Courts, that shipments made by 
merchants actually domiciled in the enemy s country at the 
breaking out of a war, partake of the nature of the enemy's 
trade, and, as such, are subject to belligerent capture. The 
only question is, whether Kraffts was temporarily here, or 
whether he was here animo manendi. He having remained 
in the United States for such a length of time, the pre- 
sumption of law is, that it was his intention to reside here 
permanently; and he is bound to explain the circumstances 
of his residence to repel that presumption. This is the doc- 
trine of the British Admiralty Court (ir), and it is founded in 
good sense and the plainest principles of polity. The &ct of 
a person residing in a country for a considerable period, leads 
to the conclusion that he has adopted it as his residence. If 
the real fact be otherwise, he alone can shew it Kraffts 
came to this country for his health ; but he has not shewn 
that the state of his health required his continuance here. 
We find him on one occasion actually purchasing a cargo to 
be sent to St Bartholemew's, constituting a commercial agent, 
and superintending the concerns of the house by advising 
with and consulting with the agent of the house in relation 
to their business with the firm. Indeed, there is no proof 
that Kraffts ever talked of returning to St Bartholemew's, or 
that he ever explained himself to any one, that he was here 
for mere temporary purposes. 

(The learned Judge then cited, with approbation, The 
Yonge Ellassima, 5 Rob. 299, and Judge Story's remarks in 
Livingston and Gilchrist v. Maryland Insurance Company, 
7 Cranch, 542, and proceeded.) 

(x) 1 Rob. 102. 
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^It seems to me not to admit of a doobt, that by tbe well 
ondeiBtood law of nations tbe facts disdoeed in tbis case, and 
the absence of all jHtwf that Kraffb was here temporarily, or 
that he intended to return at any (utwre time to St. Bartfao- 
lemew'sy are decisive that he had an indefinite hUentUm to remain 
here, and especially as be was actually engaged in superin^ 
tending tbe business of bis house in their concerns in this 
country. The warranty is therefore broken and plussed. 
The property insured would have been liable to belligerent 
capture and condemnation." 

CCLXIV. The following observations of Lord Stowell are 
worthy of the most careful attention. He says — ** Of tbe few 
principles that can be laid down generally, I may venture to 
hold that time is the grand ingredient in constituting domiciL 
I think that hardly enough is attributed to its effects; in most 
cases it is unavoidably conclusive: it is not unfirequently said, 
that if a person comes only for a special purpose, that shall 
not fix a domiciL This is not to be taken in an unqualified 
latitude and without some respect had to the time which such 
a purpose may or shall occupy : for, if the purpose be of a 
nature that maj/ prcbably^ or does actyjaUy^ detain the person 
for a great length of time, I cannot but think that a general 
residence might grow on the special purpose. A special 
purpose may lead a man to a country where it shall detain 
him the whole of his life. A man comes here to follow a 
lawsuit: it may happen, and indeed is often used as a ground 
of vulgar and unfounded reproach (unfounded as matter of 
just reproach, though the fact may be true,) on the laws of 
his country, that it may last as long as himself. Some suits 
are famous in our judicial history for having even, outlived 
generations of suitors. I cannot but think, that against such 
a long residence, the plea of an original special purpose could 
not be averred : it must be inferred in such a case, that other 
purposes forced themselves upon him, and mixed themselves 
into his original design, and impressed upon him the character 
of the country where he resided. Suppose a man comes into 
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a belligerent countiy at or before the beginning of a war^ it 
is certainly reasonable not to bind him too soon to an acquired 
character, and to allow him a fidr time to disengage himself; 
but if he continues to reside during a good part of the war, 
contributing by payment of taxes and other means to the 
strength of that country, I am of opinion that he could not 
plead his special purpose with any effect against the rights 
of hostility. If he could, there would be no sufficient guard 
against the fraud and abuses of masked, pretended, original 
and sole purposes of a long continued residence. There is a 
time which will estop such a plea; no rule can fix the time 
a priori, but such a time there must be. In proof of the 
efficacy of mere time, it is not impertinent to remark, that 
the same quantity of business which would not fix a domicil 
in a certain space of time, would nevertheless have that effect 
if distributed over a larger space of time. Suppose an Ame- 
rican comes to Europe with six contemporary cargoes, of 
which he had the present care and management, meaning to 
return to England immediately : that would form a different 
case from that of the same American coming to any particular 
country of Europe with one caigo, and fixing himself there to 
receive five remaining cargoes, one in each year successively. 
I repeat that time is the great agent in the matter : it is to 
be taken in a compound ratio of the time and the occupation, 
with a great preponderance of the article of time: be the 
occupation what it may, it cannot happen but with few 
exceptions, but that mere length of time shall not constitute 
a domicil" (x). 

CCLXV. It is true, that these observations are directly 
applied to the case of a commercial domicil in the time of war, 
which may be more easily acquired than a testamentary domicil ; 
but I think the proposition, that" a general residence may grow 
on a special purpose," is intended, from the context, the analogy 
of the lawsuit, and the absence of any qualification to be held 
as universally true of all kinds of domicil (y). 

(x) 2 Robinson^s Adm. Reports, pp. 224 — 5. 

(y) " Quodnam autem temporis spatimn, aut quantus annorum namenis 
ad hunc diumitatem requiratur, doctores vald^ inter inter se digladiantur. 

L 
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CCLXVL The following dicta of the American judges upon 
this point, are worthy of observation. *' In questions on this 
subject, the chief point to be considered is the animus manendiy 
and Courts are to devise such reasonable rules of evidence as 
may establish the fact of intention. If it sufficiently appear, 
that the intention of removing was to make a permanent set- 
tlement, or for an indefinite time, the right pf domicil is 
acquired by a residence even of a few days''(z). Again, 
" Every man is viewed by the law of nations as a member of 
the society in which he is found. Residence is primd facie 
evidence of national character: susceptible, however, at all 
times of explanation. If it be for a special purpose, and tran- 
sient in its nature, it shall not destroy the original or prior 
national character ; but if it be taken up animo manendiy then 
it becomes a domicil, superadding to the original or prior char 
racter the rights and privileges, as well as the disabilities and 

Flerique Judicis arbitrio id relinqunt, ut ex loci et personarum conditione 
ac qualitat>e vel breviori vel longiori termino dijudicet . (Zangerus and Me- 
nochius are here cited and compared with Mascardus and MsbvIus). Quidam 
existimant etiam solo decennid domicilium oontrahi, et ad hoc probandum 
adducunt (2 G. de incolis), cui hanc rationem jongunt, quod per diutur- 
num tempus, decern scilicet annorum, domicilium prssscriptum esse cen- 
seatur Ernest. Gothm. vol. 1, resp. 21, b. 4. et Warmser, exerc. 4, q. 10^ 
p. m. 152. Qui etiam argumentis Zangeri ita respondet, ** Non imus infi- 
cias, minori etiam tempore domicUxum constitui passe ita tamen^ ut aUee cou' 
jectura et circumstantuB tacite contracti domicilii concurrant. Tunc autem 
nan tam ex temporis raiione, quam pothis ex ipsis conjecturis et circumstantiis 
tacite contractum astimahitur, Verum impraseniiarum quando quariiur^ an 
decennium ad contrahendum domicilium necessarium sit; AUis conjecturis 
minime opus est, sed sufficit solius temporis decursus. Sed priorem senten- 
tiam tutiorem esse arbitratur etiam Du. Garpsov.l. 2, t. 2, resp. 22, n. 5." 
Tractatio de Domicilio Eberhardinse, 1663. Tubingse. 

*' Lorsqu*on ne connoit pas la cause pour laquelle quelqu*un est all6 
demeurer ailleurs qu*au lieu de son domicile, sa volonte d*7 transferer son 
domicile pent se prouver tant par la longueur du temps qu*il a commence 
d*y demeurer, que par d*autres circonstances, qui sont laiss^ k Tarbitrage 
du Juge.** Pothier, Introd. Gren. aux Goiitumes, p. 6. 

(z) Peter^s Gondensed Reports of Gases in the Supreme Gourt of the 
United States, vol. 3, p. 171. Note to the Frances, Boyer, Master, 
reported also (8 Granch, 363). See also the Diana, 6 Robinson, Adm. 
Rep. 60. 
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penalties, of a citizen a subject of the country in which the 
residence is established." 

CCLXVIL And in the same case it was laid down, " An 
inhabitant, or resident, is a person coming into a place with 
intention to establish his domicil or permanent residence, and 
in consequence actually resides. The time is not so essential 
as the intent, executed by making or beginning the actual 
establishment, though it is abandoned in a longer or shorter 
period" (a). 

CCLXVIIL So in the case of Stanley v. Bemes, the decla- 
rations of Mr. Stanley of his intentions to return to England, 
wei-e outweighed by his residence of fifty years in Portugal (i). 

CCLXIX. The object of the residence in these cases was 
not special, the purpose was not temporary, so as to bring it 
within the rule of the civilians, exempting all such cases from 
the application of the legal presumption of domiciL The mer- 
chant engaged on a special and limited venture ; the student, 
who resides for the sake of prosecuting his studies ; the indi- 
vidual detained by the prosecution of a lawsuit; the oflScer 
employed by the state in a particular service, all fell under this 
exception of the civilians (c), because they were held to retain 
their intention to return to their domicil of origin. 

CCLXX. When Grotius(rf) is commenting on the opinion of 
the civilians, that ten years constitute a legal presumption of 
domicil, he observes, that this applies to cases of doubt, but if 
the intention to adopt a new domicil was made evident, a single 

(a) See Johnson v, Sandry, Articles of Merchandize, 6 Hallos American 
Law Journ. p. 68. 
(ft) 3 Haggard's Eccl. R. 373. 

(c) '* Et primum dicendum est ?uibUati(mem et domicUium inter se dif- 
ferre. Nam domiciUum habere quis dicitur in loco qui animo ibi commo- 
randi perpetub habitat. Is verb qui pro ia a ptorc aliqu^ ex caus^ puta 
studiorum, vel litis vel simill commoratur, habitare dicitur." Menochius 
de Prsesumpt. Praes. XLII. p. 1053. 

(d) See Henry's Appendix, p. 198. Neither again is it any objection, 
" quod decennio quseratur domicilium," since it does not thence follow, 
" quod minore tempore non quseratur : sed quod in dubio decennium per 
se sufHcit ad probandum domicilium, alioqui, si de voluntate appareat, vel 
uno momento, domicilium constitutum intelligitur." 

L 2 
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moment suflSced for the creation of a new domiciL And it 
should also be observed, that if the person who came to a 
country for a special purpose continued to reside there, after 
the object of the special purpose is satisfied ; e. g. the student 
after the prescribed time of attendance at the university was 
over ; the merchant after his venture was made ; then a counter- 
presumption arose, that the person so remaining intended to 
adopt a new domicil {e). 

CCLXXL Still the question has been agitated whether 
length of time may not establish a new domicil, even in cases 
where the intention has been already declared of not abandon- 
ing the domicil of origin. 

CCLXXII. Upon this point there would be, perhaps, some 
variety of opinion, and some difference between the decisions 
of European and English jurists. 

CCLXXIII. It has been said by some civilians, that where 
a person retained the intention of returning to his former 
domicil, a thousand years would not suf&ce to estabUsh a new 
one. " So (says Mascaxdus (/), himself no mean authority,) 
I was taught by the chief of all interpreters of the law, by 
Bartolus." 

CCLXXIV. Locr6, it has been already remarked, speaks of 
a case decided by the Parliament of Paris, that a person who 
had been absent for fourteen years retained his domicil, by a 
correspondence intimating his intention to do so {g). 

CCLXXV. The Judge of the Prerogative Court observed, 
in a recent case, " Length of time will not alone do it, intention 

(e) See Mascardus, ibid. 

(J) " Amplius secundo loco limitabis ut non procedat si ille haberet 
animum recedendi, etiam tunc et per mille annos non contrahitur domici- 
lium, ut in scholari, sic me docuit juris interpretum Corypheeus, Bart, 
qusesit. in prin. ff. de Lega 3,** &c. Mascardi de Frobat, concl. DXXXY. 
§ 13, p. 249. 

'^ Nulla tempora constituunt domicilium aliud cogltanti.** D* Argentr^. 
Commentarii in patrios Britonum leges seu consuetudines generales Du« 
catus Britaniae, Art. 449. 

(jg) Legislation Civile de la France, tome 3, 1. 1, t. 3, Partie II. 
p. 414. 



CRITERIA OF DOMICIL — EFFECT OF TIME. 149 

alone will not do, but the two taken together do constitute a 
change of domiciL" No particular time is required, but when 
the two circumstances of actual residence and intentional 
residence concur, then it is that a change of domicil is 
effected " (h). 

CCLXXVL The French and Sardinian Codes (i) enact, 
" that a man's change of domicil shall be effected by the fact 
of an actual (real) habitation in another place, combined with 
the intention of fixing there his principal establishment" 

CCLXXVIL When this article was submitted to the French 
council of state for adoption, a discussion took place upon the 
propriety of fixing a certain definite period, before the lapse of 
which anew domicil could not be acquired; but it was said to 
be provided for, as &r as was practicable, by the words " habi- 
tation rieUe^ and subsequent articles enacted, that the law would 
consider, as proof of intention, a declaration made to the muni- 
cipality of the domicil abandoned, and to that of the domicil 
acquired; that where no such declaration exists, the proof 
should depend upon circumstances. 

Qi) Collier r. Rivaz, 2 Curteis Ecclesiastical Reports, p. 859. 

(i) " Le changement de domicile 8*operera par le fait d'une habitation 
r^elle dans un autre lieu, joint k Tintention d'y fixer son principal ^ta- 
blissement/* See Articles 103, 4, 5, of the Code Civil, 1. 1, t. 3, and 
Locre's Legislation dela France, tome 3, Code Civil, pp. 414 — 417, where 
the discussion is set forth at length. Napoleon took an active part in it. 
" Le Premier Consul dit, qu'au premier mouvement de volonte n*est 
qu'un caprice, et qu'on ne pent regarder I'intention comme form^, que 
lorsqu*elle a ^te reflechie, et qu'elle s*est maintenue pendant un temps 
suffisant pour qu*on puisse la croire solide ; qu*ainsi on pent T^prouver 
par un delai.** Cambac^r^ thought the question one of great difficulty, 
but inclined against fixing a definite period. So the Sardinian Code enacts, 
*' L*abitazione reale trasferita in un altro luogo, con intenzione di fissare 
in questo il principale stabilimento, produrrk cangiamento di domicilio.* 
Codice Civile, 1. 1, t. 3, Del Domicilio, s. 67. 
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CHAPTER XL 

MISCELLANEOUS POINTS. 

CCLXXVIIL There^are a few miscellaneous points which 
seem worthy of consideration before this little Treatise is 
brought to a conclusion. 

CCLXXIX. These miscellaneous points embrace the con- 
sideration of 

1. Domicil in Factories. 

2. Domicil under a Treaty. 

3. Domicil in Mahometan Countries. 

4. Domicil in a Country where it is regulated by Enact- 

ments of the Government 

CCLXXX. 1. Domicil in Factories, — It seems to be a well 
established position of international law, that the original 
domicil is not lost by residence in a factory, belonging to the 
countrymen of that domicil, but allowed to be established in a 
foreign country (a). 

C(JLXXXI. Such factories axe considered to be in the 
same category as the ambassador's house, or the vessel of war 
in a foreign harbour, and to be protected by the same 6ction 
of law, viz., that they axe parts of the country which they 
represent 

CCLXXXII. In the case of the Danous, however, a British- 
bom subject, resident in the English factory at Lisbon, was 
allowed the benefit of a Portuguese character, so far as to 
render his trade with Holland, then at war with England, but 
not with Portugal, unimpeachable as a legal trade (b). 

CCLXXXIII. In Smyrna, and other places of the Turkish 
dominions, the control over and disposal of their property, 
its exemption from the municipal laws of the place, and many 
other privileges, by which the laws of their own countries are 

(a) 3 Robinson's Admiralty Reports, the Indian Chief, p. 28. See 

below. 

(ft) 4 Robinson's Ad. Reports, p. 255, n. 6. 
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preserved to them, have been secured by trea^ to European 
merchants (c). 

CCLXXXiy. 2. Dondcil under Treaties. 

CCLXXXV. So the original domicil may be preserved by 
the effect of a treaty. Mr. Maltass was a British subject, bom 
at Smyrna in 1764; when about six years of age, he was sent 
to England for his education, but returned to Smyrna at the 
age of fourteen. He made another visit to England in the year 
1826, and remained there about two years. After his return 
to Smyrna he served a clerkship in a mercantile house there, 
and finally established a house of trade there, under the name 
of J. and W. Maltass, and in which house he was one of the 
partners at the time of his death in 1842. He left two wills, 
one dated 22nd October, 1842, the other, 10th June, 1834. 

CCLXXXVL The former will was not executed according 
to the provisions of the recent statute in England (d); the latter 
having been made previous to that law, would have been held 
a valid instrument in England. 

CCLXXXVII. The will of 1842 was first propounded in 
the Prerogative Court of Canterbury, and it was contended 
that British merchants, in the Ottoman dominions, were 
governed by a peculiar code (e) of civil and criminal law, which 
was neither that of England nor of Turkey, but framed upon 
the custom of the Levant with respect to European subjects in 
the Ottoman dominions (/). That, on the one hand, they 
were exempted by treaty fi^m the Turkish law, which allowed 
no will to be made by a Turkish subject, but divided his pro- 
perty between his relations in certain fixed proportions ; and, 
on die other, they were not affected by the recent statute in 

(c) Upon the history of European Factories and Consulates, see an 
excellent and most laborious work, " Manuel des Gonsids,** in two volumes, 
by Alex, de Miltitz, published in London and Berlin, 1837. 

(d) 1 Victoria, c. 26. 

(e) See Wheaton*s International Law, p. 156, § 12. Kuding o. Smith, 
2 Haggard^s Consistory Keports, p. 386. 

(/*) This was not pleaded, but contended in argument. 
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England That the will in question being a holograph in the 
testator's own handwritings was a valid instrument, according 
to the jus gentium^ and according to the law in England before 
the passing of the late act 

CCLXXXVIIL The Judge, however, held, « that if the 
deceased was domiciled in Turkey, he would make no will at 
all ; if he was a British subject, he must make a will according 
to the testamentary law in England," and the allegation 
propounding the paper was rejected (g), 

CCLXXXIX. At a subsequent period, the former will rf 
1834 was propounded, and it was pleaded, that by certain 
articles of peace between England and the Ottoman empire, 
made and concluded at the Dardanelles in the year 1809, the 
property of any Englishman, or other subject to that nation, or 
navigating under its flag, who should happen to die within the 
Turkish dominions, shall be given up to the persons to whom 
the deceased may have left them by will, or to the British 
consul. 

CCXC. The Judge held the admitted facts in the case to 
be these. That the deceasad was bom at Smyrna, of British 
parents ; that he passed his boyhood in England for the purpose 
of his education ; that he went back to Smyrna, where his 
father was engaged in trade; that he had been for many 
years occupied in commercial pursuits ; and was a member of 
a. firm established at Smyrna, but which was dissolved a con- 
siderable period before his death ; that there was no positive 
evidence that the deceased had been engaged in trade during 
the latter years of his life ; that he had married at Smyrna^ 
was constantly resident there, and died there, leaving a widow 
and children. The Judge considered the deceased to be domi- 
ciled in England, but observed that his judgment did " not 
affect the question of domicil, if the deceased was in the legal 
sense domiciled in Turkey; and if the law of domicil does 
prevail, the law of Turkey, in conformity with the treaty, says, 

(g) 3 Curteis Ecclesiastical Reports, 233 — 5. 
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that in such case, the succession to personal estate shall be 
governed by the British law ; if he was not domiciled in Turkey, 
but in England, then the law of England prevails proprio 
vigore^ he, therefore, pronounced in favour of the will of 
1834. 

CCXCL The case of Moore ». Darell and Budd (A) was 
cited, in argument, by the counsel contending for the Turkish 
domicil of Mr. Maltass. In that case, a treaty was pleaded 
between Spain and England, by one article of which it was 
agreed that the goods of the subjects of one King who shall die 
in the dominions of the other, should be preserved for the 
lawful heir, and certain other privileges granted; yet, never- 
theless, Mr. Moore had been held to be a domiciled Spaniard. 

CCXCIL But in Mr. Maltass's case, the Judge observed, 
** As to the case of Moore v. Budd, I conceive that my opinion 
does not militate agaiast that case, or the construction of the 
treaty with Spain. This Court was of opinion, that the will 
there propounded was invalid by the law of Spain, and, though 
more doubtfully, by the law of England. It held that the de- 
ceased was domiciled in Spain, never mentioning the treaty. 
Indeed, not even in the argument was the treaty alluded to ; 
no allegation on that point was given in; no answers were 
taken. The King's Advocate of the day declined to argue the 
point, and not a single word appears in that case upon the 
construction of the treaty" (f). 

CCXCIIL 3. Domicil in Mahometan Countries. — It was 
contended in the case of Mr. Maltass, that the European 
International Law of Domicil would not be applicable to the 
residence of Christian subjects in Mahometan countries. 

CCXCIV. The following passage was cited from Lord 
Stowell's judgment in the Indian Chief " It is to be remem- 
bered, that wherever a mere &ctory is founded in the Eastern 
parts of the world, European persons trading under the shelter 

(h) 4 Haggard*8 Ecclesiastical Reports, p. 350. 

(i) The learned Judge (Dr. fiushington) had been counsel in the 
cause. 
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and protection of their establishments, are conceived to take 
their national character fix>m that association under which they 
live and cany on their commerce. It is a rule of the law of 
nadonSy applying particularly to those countries, and is different 
fix>m what preyails ordinarily in Europe, and the Western parts 
of the world, in which men take their present national character 
from the general character of the country in which they are 
resident ; and this distinction arises from the nature and habit 
of the countries. In the Western parts of the world, alien 
merchants mix in the society of the natives; access and inter- 
mixture are permitted; and they become incorporated to the 
full extent But in the East, from the oldest times, an immis- 
cible character has been kept up; foreigners are not admitted 
into the general body and mass of the society of the nation ; 
they continue strangers and sojourners as all their fathers were, 
** Doris amara suam rum intermisceat undam^ not acquiring any 
national character under the general sovereignty of the country, 
and not trading under any recognised authority of their own 
original country, they have been held to derive their present 
character from that of the association or factory under whose 
protection they live." 

CCXCV. With respect to establishments in Turkey, it was 
declared, in the case of Mr. Freneaux, during the last war, that 
a merchant carrying on trade at Smyrna, under the protection 
of the Dutch consul at Smyrna, was to be considered as a 
Dutchman (jy 

CCXCVL The case of the Angelique was brought by 
appeal from the Prize Court before the Lords of Appeal, in 
the year 1801. ^^ It was the case of a ship and cargo taken 
on voyage from Madras to the Spanish settlement of Manilla, 
and claimed on behalf of Armenian merchants, resident in 
Madras. It was asserted on the part of the claimant, that a 
trade of this nature had been carried on by this peculiar class 
of merchants, under the knowledge and permission of the 

(j) Robinson's Admiralty Reports, pp. 88 — ^9. 
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government of Madras ; and that it had in former wars also 
been a trade specially privileged by the East India Company's 
governing officers in India, and by the Spanish government at 
Manilla. It appeared, also, that there had been a subsequent 
permission of the Governor of Madras, Lord Clive, and of the 
Governor General, Lord Momington, for the carrying on a 
similar trade, granted to the claimant in this case — and the 
appHcation stated, that it had been usual to trade in this man- 
ner, without consulting government; but that the application 
was now made in consequence of the capture of the Angelique. 
It was said &rther, that there was a legal opinion of the 
Attorney General of Madras, under a certificate from Lord 
Momington and Lord Clive, and the persons constituting the 
council at Madras, stating their opinion of the legality of the 
trade, and representing the extreme hardship of the case to the 
Vice Admiralty Court of the Cape of Good Hope. 

CCXCVIL After a very full hearing, the Court of Appeal 
were of opinion, that by the general law, all foreigners resident 
within the British dominions incurred all the obligations of 
British subjects — that there was nothing to distinguish this 
particular class of merchants, in point of law, from the general 
rule — that, whatever doubt might be entertained, whether the 
East India Company might not, in wars in India, originating 
with them, under the power of their charter, relax the operation 
of war, so far as to license the trade of individuals with such an 
enemy; they could unquestionably have no such power, in 
respect to a trade carried on with a general and public enemy of 
the crown of Great Britain — that it would on that account 
be useless to admit the claimants to prove, as it was offered, 
the fact of a tacit, or acknowledged, permission, from the 
Governor in Council in India. The Court seemed to admit, 
that the trade in question might be a very lucrative trade, in a 
public point of view; as it was the means of carrying the 
silver, received by the Armenian merchants in Manilla, for the 
exports of the Company's manufactures, on to China, where it 
was vested, as a fund for the purchases made by the East India 



156 THS LAW OF DOMICIL. 

Company, the private merchants taking in payment bills on 
the Company in India. They thought, that on these grounds, 
there might, perhaps, be reasons for making particular regula- 
tions in future for such a trade ; but being of opinion, that, as 
it was in the power of the Crown alone to declare war, so, it 
rested with that authority only to dispense with its operations, 
they affirmed the sentence of the Vice- Admiralty Court, and 
condemned the ship and caigo, as the property of British sub- 
jects taken in trade with the enemy. 

^^ Being possessed with a conviction of the bona fide conduct 
of the parties, and considering that they had been led into a 
mistake, under a public misapprehension prevaiUng in India^ 
even on the part of the governing persons there, the Court 
directed the expenses of the suit to be paid out of the pro- 
ceeds." 

CCXCVIIL The opinion of the Attorney General at Ma- 
dras, referred to in the above case, so far as it bears upon the 
present question, appears to have been as follows. ** In the 
year 1688, a treaty or agreement was entered into between the 
Old Company and the Armenian nation ; by which the latter, 
in consideration of their changing the ancient course of their 
trade to Europe, (till then carried on to a great extent by the 
way of Turkey), and sending their goods on the Company's 
ships to London, by which the customs were expected to be 
greatly increased, were granted, within the Company's limits, 
all the privileges enjoyed by British subjects; and were 
licensed to trade to and from Europe, in the Company's vessels 
on equal terms. For many years before this, they had had 
a free and uninterrupted trade to Manilla, (from which the 
Company were excluded by the treaty of Madrid, in June, 
1670), and this commerce was by the agreement allowed to 
be carried on directly from the Company's settlements, in any 
ships which had their permission to trade : Having been before 
received as neutral subjects of Persia, or as temporary subjects 
of the Mogul empire, the residence of some Armenian families 
in the Company's factories, was not, from the nature of these 
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factories^ considered by the Spaniards as a circumstance of 
sufficient weight to exclude them from the port of Manilla, or 
a reason for depriving them of their ancient advantages of 
trade, by treating them as English subjects. It is now one 
hundred years since the treaty or agreement was entered into, 
and during that period the Armenians have continued to be 
received at Manilla, as they had at all times before, as subjects 
of Persia or the Kling of Delhi ; and in the various wars we 
have had with Spain since 1688, though coming directly from 
our ports, they have uniformly been considered and treated by 
the Spaniards, as a neutral nation" (k). 

CCXCIX. In the case of Maltass, the factory was not 
pleaded ; but Lord Stowell's expressions were relied upon to 
prove that no Christian would acquire a domicil by residence 
in a Mahometan country ; that " the immiscible character" (I) 
(to borrow his happy expression) would prevent the acquisition 
of a domiciL 

CCC. The learned Judge who decided the last case of 
Mr. Maltass observed, " I give no opinion, therefore, whether 
a British subject can or cannot acquire a Turkish domicil; 
but this I must say, I think every presumption is against the 
intention of British Christian subjects voluntarily becoming 
domiciled in the dominions of the Porte. As to British sub- 
jects, originally Mussulmen, as in the East Indies, or becoming 
Mussulmen, the same reasoning does not apply to them, as 

(k) 3 Robinson^s Admiralty Reports, Appendix B. pp. 7 — ^9, and note 
top. 7. 

(I) In another case Lord Stowell said, " It lias been argued that it 
would be extremely hard on persons residing in the kingdom of Morocco, 
if they should be held bound by all the rules of the law of nations, as it is 
practised amongst European states. On many accounts, undoubtedly, they 
are not to be strictly considered on the same footing as European mer- 
chants ; they may on some points of the law of nations be entitled to a 
very relaxed application of the principles, established by long usage 
between the states of Europe, holding an intimate and constant intercourse 
with each other,** &c. The Hurtige Hane, 3 Robinson*s Admiralty 
Reports, p. 325. 
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Lord Stowell has said, does apply in cases of a total and 
entire difference of religion, customs, and habits (m). 

CCCL 4. Domicile where it U regulated by the State. — 
Where the Government of a country prescribes a certain form, 
whereby a stranger shall be admitted to establish his domicil 
therein, and to enjoy all the civil rights of a native subject, 
can a stranger, without the permission of Government, acquire 
a domicil in such country? 

CCCII. In France, where such a law exists, the question 
has been judicially decided in the affirmative. On the 25th 
of March, 1819, B., banker of Amsterdam, but residing at 
Paris, was condemned to pay £., banker of Paris, 251,782 
francs, by the Tribunal of Commerce at Paris. B. refused 
obedience to the order, and was imprisoned. He then demanded 
to be set free, chieHy because being a stranger, he could not have 
a domicil in France without the royal authority, and the proceed- 
ings having treated him as domiciled were therefore null. The 
case was decided against him in the Civil Tribunal of the Seine, 
in the " Cour Royal" of Paris, and in the " Cour de Cassation," 
(the last Court of Appeal), on the ground that a stranger could 
have a de facto domicil and residence, although according to 
the 13th article of the Code Civil, he could not have a domicil 
dejure without the authority of Government (w), and could 
not enjoy the privileges of a domiciled subject 

CCCin. It is true, that this case only established that a 
person so domiciled wsajusticiable by the French tribunal, but 
the reasoning seems equally valid to prove that a principal 
domicil may be de facto acquired by a person who was not 
himself entitled to the privileges of a domiciled subject 

(m) Maltass o. Maltass, 3 Robertson, Sl. See some interlocutory 
remarks of the present Judge of the Frerogatiye Court, as to a domicil in 
the settlement at Hudson*s Bay. Notes of Cases, vol. 4, pp. 561 — 3. In 
the goods of Sviherhnd^ deceased, 

(n) Merlin, Repertoire de Jurisprudence, t. 8, p. 359, Domicile lY. 
The case cited is in M. Merlin*s Questions de Droit, t. 5, p. 431, Domi- 
cile V. 
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CCCIV. The case of Collier v, Rivaz would, however, appear 
to support a different conclusion. In that case, the testator 
(Mr. Ryan), an English-bom subject, died de facto domiciled 
in Belgium, leaving a will executed before 1830, that is, at a 
time when the (/ode Napoleon was in force in Belgium and 
Holland, then one kingdom ; the will was valid according to 
the English, but not according to the Belgian law, but the 
testator had not obtained the proper authority requisite for the 
establishment of such a domicil, as would entitle him to ^ivil 
rights in the kingdom of the Netherlands. Two advocates, one 
practising in Holland, and one in Belgium, deposed to the 
eflFect, that " the successions of persons, who, however long 
they might have been resident, not having obtained the royal 
authority to reside there, being considered as mere foreigners, 
would be governed by the laws of their own country, and 
would be upheld by the Courts of Belgium, if those Courts 
were called on to decide." The Court of Probate in England, 
finding, upon the evidence of these two advocates, that the 
foreign country in which the testator was domiciled would 
uphold his testamentary disposition, decreed probate of the 
same (o), 

C(3CV. The following remarks, however, of the Judge who 
decided the foregoing case, are worthy of attention. " Now (p) 
three witnesses have been examined with respect to the law of 
Belgium, as applying as well to the acquiring of a domicil in 
Belgium as to the law with respect to the execution of testa- 
mentary instruments. 

'^ With respect to domicil acquired, it is quite clear, accord- 
ing to the evidence of these persons, that no domicil, according 
to the law of Belgium, can be acquired, unless the authority of 
the ruling powers is obtained to authorize the persons who 
apply for that authority to continue in that country; that 
unless that authority is obtained he is liable to be removed at 
any time ; that having obtained that authority, he then becomes 
to all intents and purposes a subject of Belgium, and has a right 
to remain there and enjoy the privileges of a natural bom 

(o) Collier v. Kivaz, 2 Curteis* Ecclesiastical Reports, p. SS5. 
(j)) Ibid. pp. 859—60. 
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nJbjeCL But it maj be a diflferait qoestioiiy whether a person 
who has not obcamed that aathoiity, a mere tesident there, is 
to be ooDsidered as a fixeigiier simplj haTing a residence and 
not a domiciL I thmk it is Terj doabtM whether the Dutch 
and Be^ian hnryers ondeistand the same thing— from the 
evidenoe given widi respect to domicil — whether thej do not 
consider that a perscm to become domiciled^ most have deni^ 
zation, that which is equivalent to our naturalization, and they 
do not mean simply domicil for the purpose of succession or 
anything of that description^ but they consider that a person, 
in Older to become domiciled, must place himself by .the 
authority of the government in the same situation as a Belgian 
subject, and have the ri^ts and privil^es of that country. 
But I think it is not necessary to inquire into this, because I 
think we have the conclusive evidence of two witnesses as to 
that which is necessary to give validity to the testamentary 
dispositions of persons who reside there, but have not acquired 
all the rights of Bel^an subjects." 

CCCVL Another question of difficulty might arise from 
the r^ulation of the law of domicil by the State. Suppose the 
Government of a country, Russia for instance, forbade its sub- 
ject£fy to establish a domicil out of their native land, and a subject 
nevertheless de facto established a domicil in a foreign country, 
and died there, what law would the country in which he died 
apply to the distribution of his personal property, that of the 
country of his domicil dejure, or of his domicil de facto f It 
should seem the law of the domicil de facto (q), but the case 
would be open to some argument on the other side (r). 

I 

' (q) Vide ante, p. 8, and note, as to the peculiarity of the custom of 

London prevailing over the law of the domicil. 

(r) According to the Sardinian Code, no domicil in a foreign country, 
however long and permanently established, will, of itself, avail to prove, 
that the person establishing it had abandoned the intention of returning 
to his native country, and so incurred the forfeiture of his civil rights. 
Codice Civile, c. 2, Delia privazione dei diritti civili, s. 34. 
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(L) 

Extract from ^* Menochius de Presumptionibus " (JbL Cologne^ 

1606) p. 1035. 



PRESUMPTIO XXX. 

CIV18 VEL FOREnSIS, QUANDO QUI8 PRJESUMATUR, KT DICATUlt 
£T MUIiTA DE EORUM COMMODI8, ET INCOMMODIS : AC ETIAM 
QUANDO QUIS DICATUB VEIi PBiESUMATUR AM188I8SE CIVI- 
TATEM. 

SUMMARIA. 

1. Civis an quis sit, Vel ezterus, quanti referat. 

2. Ciyibus soils multa sunt commoda Ik legibus, et statutis tributa. 

3. JustSB nuptiffi inter solos ciyes Romanos contrahi potuisse, et alia 

civibus Romanis peculiaria enarrantur, nu. 4, et seq. 

5. Peregrini, yel qui elves Romani non erant, non poterant olim in* 

stltul. 

6. Statuta quibus statultur, forenses nihil posse ex immobilibus ipsarum 

ciTitatum acqulrere, an fayorabllia slnt : et in quibus clTibus pro- 
cedat, num. 22. 

7. Judices selecti, et judlces dati, in jure qui dicuntur, et nu. 8 et 10, 

et quid 11. k legatis difierant, nu. 9. 

1 1 . CIyIs Tel forensis an et quando quis presumatur. 

12. Ciyem quae faciant, et quibus mod. fiant, nu. 19, 20, 21, et 23. 

13. Originarii elves qui dicantur, et nu. 16 et 17. 

14. Clvium appellatione continentur etiam natl in suburbiis, vlllis, viols, 

et CJomitatibus ipsl clvitatl subdltis : et an in favorabilibus tantiim, 
numero 15, 
18. Midler forensis nupta civi origlnario, efficltur clvls originaria, quod 
procedlt etiam ea efiecta vidua. 

24. Domicilium quando quis eontraxisse dicatur remissive. 

25. Civis quis prsesumitur illius loci, in quo habitare reperitur. 

Et quando Ignoratur origo allcujus, an scilicet hujus vel illius loci, 
praesumltur esse Illius clvitatis, in qua fuit educatus, nu. 26. 
27. Statutum si punlt major! poena occldentem civem, qukm forensem, si 
i^oratur, an occisus sit civis, vel forensis, prsesumitur in dubio 
civis. 
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Idem quando eodem statiito cmntiim rqierietur, cfpbd gntTius puni- 

retnr, foresuoB delictum oommitteiis, qniuoi chris, in dubio prassu- 

mitur ciTis, no. 28. 
29. CiTis quis noo pnetsamitur loci ubi deget, quando is se nominari fecit 

de alio looo, et deinde assent se ciTem illius ciyitatis, in qua 

habitat. 
90. Ai^ere licet k nomine, quia talis qui creditur, qualis nominator, 
•il. Civis originarius quibus modis probetur. 
92. Ciris quando dicetur, et presumatur amisisse ciTitatem, et num. 33 

et34. 

1 Magni certe rcfert, an quis civis sit, vel exterus, quem forensem 

2 valgus appellat, et dim peregrinus dicebatur. Nam multa sunt 
commoda solis civibus k jure commnni, et municipali tributa, atque 
coDcessa, et jure quidem Romanorum, quod commuDe dicimus 

3 saocitum est, inter solos cives Roma, posse just as nuptias cotrahi 
[§. 1, inst. de nup. Ulp. in inst. tit. 5, ita scriptu reliquit:] (Con- 
nubiii babent cives Roma. c(i civib. Roman, cu Latinis autem et 
peregrinis ita, si coocessum sit) [et tradit Boetb. ad Top. Cic. in 
loco a coDsequetib. Hinc Senec. li. 4, de benef. c. 35,] promisi tibi 
filiam in matrimonium, postest peregrinus apparuisti, non est mihi 
cum extraneo connubium, [et aliis comprobat, ac diligentius ex- 
plicat doctiss. Carol. Sigon. in lib. 1, de antiq. jur. civ. Rom. c. 9,] 
jus patriae potestatis solis civibus Roman, in filios concessa est, 
[§ 1, Instit. de patr. potest, ct illo in loco annotarunt Balduin. et 
reliqui, et egregi^ magis Sigonius in d. libr. 1, de antiquo jure 

4 civium Roma, cap. 10]. Verberibus etiam csedi cives Romanos, 
aut in crucem agi, aut injussu populi in eos animadverti fas non 
fuisse, scribit Barnabas Brissonius [in lib. 1, antiq. c. 13,] qui 
pariter tradit, solos illos cives toga, et prsenominibus uti potuisse. 
Civium etiam Romanorum fuit commodum, ut cum peregrinis 

5 sicque extraneis nulla esset testamenti factio : [sicuti tradit Ulpi- 
anus in Instit. tit. 221. Quocirca haeres institui non potest exterus 
atque peregrinus, [1. sed etsi. § solemus, ff. de haeredi. instit. et 1. 1, 
C. eod. qua sic, et recte, adversus Accursiu, et reliquos sunt inter- 
pretati. Viglius in § ult. instit. de haered. instit. Franc. Hoto- 
niannus in commentariis verborum jur. in verbo, peregrinus, et 
Barnabas Brisson, in praecitato, cap. 13.] et exteros sicque non 
cives Romanos haereditatum civium Romanorum fuisse incapaces 
ex M. Cicerone [in oratione pro Archia poeta] ; ostendit Carolus 
Sigonius [in lib. 1. de antiquo jure civium Roma, c. 12]. Hanc 
juris communis constitutionem multae provincise, et civitates Italian 
suis legibus, et statutis municipalibus pro suorum subditorum, et 
civium commodis comprobarunt. Ita sane Mediolanensis provincia 
statuit nova constitutione [in tit. de pcenis. § collegiis. J alienari 
minimi posse etiam per quamcunque ultimam voluntatem bona 
immobilia in non subditos Mediolanensi ditioni. sic et statuto ipsius 
civitatis Mediolani. et statuto Papiae, ca. 147, in civilibus sancitum 
est, forenses nihil posse ex immobilibus illarum civitatum acqui- 
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rere. Idem et suis constitutionibos statuerunt Placentini ac Par- 
menses. 

Et quidem justa ratione sic factum creditur ; quod alias cives, 
et incolse ferre non possent ciyitatis onera, si exteri ipsi immobilia 
ipsa possiderent. [sicuti rationem banc recte consideravit Castrens. 
in consil. 89. Posset quis dicere libro 2, quern secuti sunt Ripa in 
1. filius famil. § divi. num. 80. de leg. 1. Alciatus in respons. 53. 
num. 14. Cephalus in inconsiL 246. num. 38, Riminald. junior in 
consil. 28, num. 12. Bursatus in consil. 281, num. 4, et Decianus 
in cons. 33, n. 2, lib. 1.] £x quo intelligimus, Jeges has munlci- 
pales, ot statuta esse favorabilia, et ob id larg^ impetranda, utpote 

6 edita pro ipsorum civium utilitate, non autem odio exterorum, et 
ibrensium : sicuti tradunt Dec. [n. consil. 660. num. 6. et in consil. 
661, num. 3.] et sensit Ripa [in 1. filiusfamil. § divi. num. 80. de 
leg. 1.] rejecta opinione Barbatiae [in consil. 44, colum. 9. libr. 1.] 
et Fulgosii [in consil. 215. In primo proposita. colum. 2, versic. 
cum namq.] qui dixerunt esse odiosa. 

Alii ver5 dixerunt solum statuta haec esse k jure communi exor* 
bitantia. [Ita Socinus senior in consil. 81, colum. 3, versic. 4, con- 
(irmatur, lib. 3.] 

Et tandem, (ut de his civium commodis difFerendi finem faciam) 
soli ipsi cives Roman! non modo in ipsa urbe Roma ; sed in pro- 
vinciis magistratus gerebant. Non enim apud aliquem hactenus 
legi, exteros, magistratus Romanis in ditionibus gessisse. et inter 
reliqua observavi aliquando ex civibus ipsis ordine tamen equestri, 
et Senatorio eligi consuevisse quotannis certum numerum qui 
ex lege essent judices in causis privatorum. Qui quidem sic 

7 electi appellabantur, judices selecti ; [quemadmodum docte annota- 
runt Guilielmus Budaeus in annotationibus Padectarum ad 1. mu- 
nerum. § judicandi. ff. de muner. et bono. Carolus Sigonius in lib. 2. 
de antique jure civium Roman, cap. 18. Paulus Minutius in libr. 1. 
antiquit. Roman, et apertius Jacobus Raevardus in lib. singulari. 
Pro tribunali. cap. 11.] et ii sunt judices illi, qui judices dati passim 

8 in jure nostro appellantur. [1. 1. § 1. ff. quu. et k qua appella. 1. ex 
consensu, in princ. ff. de appellatio. 1. a judice. C. de judiciis. 1. 
ultim. C. ubi et apud quem in integr. restitut. agita. sit. et §. Sed 
hsec quidem in Authen. aut defunct!.] et judices ii dati k judicibus 

9 delegatis maxim^ differebant. [sicuti scribunt Albertus glossator, 
Comensis, Annania, et Angel. Aretin. et Barbatia, quos recenset, 
et probat Socin. senior, in 1. 1. num. 10. ff. quis et k quo appeUa. 
Purpur. in rubric, ff. de officio ejus, num. 15. Alciatus in rubric, 
extra de officio ordinarii, num. 12. et in lib. 2. Paradoxor. cap. 5. 
Longovallius in 1. imperium. num. 22. ff. de jurisdict. omn. judic. 
Petrus Loriotus in coramentariis de jurisdictione, et imperio, Axio« 
mate, 41 et 42. et Corasius in 1. eum qui. infine. ff. de jurisdict. 
omn. judic] Horum selectorum judicum nomina in urnam conii- 
ciebantur : et cum privatae causae judicem dabat Praetor ex urna 

M 2 
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iiq(i ex illis forte educebat. Quod explaoavit Servius in illo Vir- 
giliano : 

Qossitor ]VIino9 amam movet, &c« 

Inqnit Servius, (Sorte ex uma ductis per Praetorem jadices assu- 
mebantur.) Idem ex Ascanio [in prima actione in Verrem] facile 
colligitur, fet aliorum auctoritate explicaDt Budaeus in annotatio. 
ad 'lictum §. judicandi. Tiraquellus de jure primogen. qasestio 17. 
in 1. opinione. et Corasius libr. 3. raiscellan. juris. cap. 18] Nostra 

10 actate judices dati ver^ dici possnnt legum Doctores, qui in colle- 
gium cooptati, potestatera k legibus municipalibus et Principum 
concessionibus habent judicaodi. ^ quorum numero unns sorte 
Beligitur, qui de ea causa cognoscere, et judicare debet, ii judices 
collegiati (ut hoc nomine eos appellem) non omnes ciyes passim 
cooptantur, sed et olim dati judices, ex civibus patriciis orti. Ita 
fere totius Italiae statutis sancitum est. 

Requirunt san^ leges ipsse collegiorum, Doctorem cooptari pe- 
tentem, esse oportere civem nobilem ex antiqua nobilique familia. 
£t quamquam larg^, et benigne sint haec statuta interpretanda ; 
[sicuti post alios scrips! in cons. 227. num. l.libr. 3.] Nihilominus, 
necesse habent ii aggregari yolentes probare has qualitates, nemp^ 

n se cives, et ex civibus nobilibus ortis. Civis ver6 (ut ad rem, de 
qua disserere instituimus, deveniamus) nemo praesumitur: cum 
esse ciyem sit quid facti, qu5d non praesumi diximus supra, [in » 

12 prssumpt. 14.] Civem namque facit origo, manumissio, electio 
vel adoptio. [1. cives. C. de incolis, et ubi quis dom. lib. 10], Ori- 

1^ glnarii cives dicuntur, qui in ipsa civitate nati sunt. Originarios 
enim natura ipsa facit, [ut inquit Joan, k Pla. in rub. C. de muni- 
cip. et original, lib. JO. et secuti sunt. Aret. in cons. 77. num. 1. 
Fred. Scotus in respon. 2. num. 6. tom. 1. lib. 6. Silvan, in cons. 1. 
num. 96. Scribunt omnes in d. 1. cives. et Imol. Com. Castr. et 
Alex, in 1. hiijusmodi. § legatum. de leg. 1. et post Petrum Anti- 
bolum respondi in cons. 80. num* 9 et 10. lib. 1. et ibid. num. 12. 
auctoritate glossae, Baldi, Aretini, et Boerii] scripsi, originarium 
civem dici, et natum in ea civitate, in qua domicilium ejus majores 
contraxerunt, et hoc quidem dixi habere locum in statutis strict^ 
interpretandis. 

Nee refert qu5d quis natus sit in urbe ipsa, vel in continentib. 
et suburbiis. [I. qui in continentibus de verbor. signif. de cujus 
verba haec sunt.] (Qui in continentibus urbis nati sunt, Romse nati 
intelliguntur.) [et scribunt ibidem Alciat. et RebufFus post Bald, in 
cap. ult. de offic. judicis.] et inquit RebufFus, statutum coUegii 
loquens de civibus originariis comprehendere etiam hunc in subur- 
biis natum. Ita etiam nati in vicis subditis civitati, sicque (ut dici 
solet) in comitatu, dicuntur cives Originarii, ut in specie tradunt 
Luc. de Penna [in 1. cives. colum. 2. in glo. 1, C. de incolis. lib. 10.] 
et apertius Bart, [in 1. 3. num. 1. C. de natural, lib.] cum dixit, 

14 natum in ulla seu vico sortiri originem ex ilia civitate, cui subest 
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vlcus, et idem Bart, [in cons. 196. civitate Camerini, num. 6. lib. 1.] 
respondit appellatione civium contineri etiam natos in vicis, et 
comitatibus civitati subditis, [et Bar. secuti sunt Card. Zabar, in c. 
Rodulphus de rescriptis. Franc, in c. 1. § 1. col. 2. de usuris, in 6. 
Brunus in tract, de statuto excludente fosminas, arti. 6. Rebuff, in 
1. qui in continentib. col. 1. versic. 2. si statut. de verbor. signific. 
Crau. in consi. 490. num. 10. et in copsi. 905. nuoier. 1 qui 
ejusdem opinionis refert Ang. in consi. 396. nu. 5. His accedunt 
Bal. in consi. 294. Ista causa, col. 1. Hbr. 4. Neviz. in libr. 4. 
Sylvae nupt. n. 88. vers, unde ortus. Beretta in cons. 13.] Fell 
tamen [in d. c. Rodulph nu. 9.] intelligit verum hoc esse in favo- 

15 rabilibus seu his ; quae admittunt largam interpretationem : secus 
si strictam. Sed alii dissentiunt, prsesertim Soci. sen. [in consil. 
36. in q. 1. libr. 3.] et Crau. [in consi. 499. nu. 10]. Et praedicti 
quidem moti sunt tex. 1. qui ex yico ff. ad municip. juncto tex. d. 
1. elves. C. de incolis, libr. 10. Im5 Alcia. [in 1. qui in incontinen- 
tibus, ff. de verbor. significa,] dixit, hunc dici non posse natum in 
civitate ; sed habere quidem civitatem illam patriam, et esse civem 
improprid ; et fict^ dixit Bero. [in cons. 22. nu. 4. lib. 3.] qui sic 
intellexit d. 1. qui ex vico, et hoc maxim^ procedit, quado quis est 
natus in vico et ('omitatu ex civibus. 

16 Nam tunc dicitur civitatis originarius saltem quo ad onera. 
[Ita Fell, in d. c. Rodul. nu. 13. vers. 2. iimi. post Abbatem ibi et 
Bartolum in 1. 1 . ff. ad munici.] 

Idem est dicendum, quand5 quis ex civibus originariis natus est 
casu extra civitatem, et Comitatii, sicuti duo ex filiis meis lo. scili- 
cet et Stephaous, ille natus est in civitate Montisregalis Pedemo- 
tium, ann. 1564. die 20 Sept. iste ver5 Patavii ann. 1575. die 9. 
Decembr. d6 in illarum civitatd Academiis docerem jus Pontifici6, 
et deinde Caesareum. ii sand filii mei diciitur cives originarii Pa- 
pi^ses, cujus sum Dei gratia originarius, et oriundus. ita in specie 
tradit Castr. [in 1. hujusmodi. 1. legatum, de legat. 1.] qui dixit 
filium Doctoris Paduani legentis natum alibi, dici civem originarium 
Paduae: et Castrensem secuti sunt alii commemorati k Feli. [in d. 
s. Rodul. nu. 14. qui de seipso id^scribit, qu5d scilicet casu natus 
erat in oppido Felina dicecesis Regiensis, cum tamen ejus par^tes 
essent originarii Ferrariae. 

[Hanc quoq. sententiam probarunt Jason in d. 1. hujusmodi. §. 
legatum, num. 14. de lega. 1. et in consi. 77. libr. 3. qui sic res- 
pondit, super statuto Collegii Mediolani. Et his accedunt Bartol. 
in 1. filios C. de municip. etoriginar. libr. 10. Baldusin consi. 294. 
ista causa, libr. 4. Ripa in tract, de pest, in tit. de privil. con- 
tractuum, num. 18. Rebuff, in 1. 2. colum. 8. vers. 2. procedit in 
eo, de verbor. signific. Alcia. in 1. qui in continentibus, eod. tit. 
de verbor. signific. et Mascard. in tract, de probat. in concl. 1141. 
num. 5.] 
17 Im5 sunt, qui affirmant, civem originarium dici etiam eum, cujus 
pater natus est in civitate^ et si ipse alibi, [ita sand tradit Petr. 



166 APPENDIX. 

Antiboli in tract, de munerib. par. 1. no. 3. quern retuli in d. cod8« 
80. num. 10. lib. 1. et accedunt congest! a Mascar. in tract, de 
proba. in concl. 1141, nu. 8. hie et Jas. in cons. 77. infi. lib. 3. qui 
respondit super statute Collegii Mediolani, et secutus est Catelian. 
Cot. in memorabil. in verb, statute cavetur in multis, in6.3 sed 
proprius existimo, hunc non posse dici originarium, sed oriun- 
dum; [ut rectd scribit Alcia. in 1. qui in continentibus. if. de verb, 
signif.]. 

18 Existimant etiam aliqui, mulierd forensem nuptam civi originario, 
effici civem originariam, ita san^ Bald, [in cons. 456. Seeja origine, 
col. 2. versi. 3. artic. libr. 1 .] qui idem esse dixit, ea effecta vidua, 
f Idem Bald, in consi. 64. colum. 2. in princi. libr. 5. et idem res- 
pondit Plot, in consi. 19. num. 116 et 117.] crediderim quoad jura 
et commoda civitatis mulierem effici civem originariam, n6 autem 
quoad veritatem, et sermonis proprietatem, ctlm ver^ in ciyitate 

19 nata non sit. Civis manumissione fit, [d. leg. cives, C. de incolis, 
libr. 10.] sicuti qu^do dominus manumittit servum in civitate, ejus 
civis fit : c5m ex nihilo aliquid fiat, [ut inquit Lucas de Penna in 
d. I. cives, colum. 2. versic. 2. civitati in qua.] Servus enim pro 
nihilo habetur, c5m mortuo comparetur, [1. servitutem, de regul. 
jur. Idem scribunt Joann. de Platea in d. 1. cives. et Petr. Anti- 
bolus in tract, de muneribus. in 1 part. num. 20]. 

20 Civis etiam fit adoptione, [d. 1. cives, et explicavit Lucas de Pen. 
ibid. col. 2. vers. 3. civitati et Jo. k Platea, nu. 3. et probat. 1. in 
adoptionem. C. de adopt.] et haec civilitas tarn diu durat, quamdiu 
durat adoptio, [1. sed etsi is. if. ad municip.]. Hie tamen adop- 
tatus non perdat primam civilitatem, [1. ordine, § ult. if. ad munlcip. 
et tradit Platea praecitato in loco. 

21 Civis quoq. ; fit electione, [d. 1. cives, C. de incol. libr. 10.] alibi 
dicitur assumpt. [1. assumpt. fF. ad municip ] et hunc actum magis 
distare k natura, et in hominum mores inclinare scribunt Luc. de 
Pen. [d. 1. cives, col. 2. versi. 4. civitati in qua per electionem. et 
ibi.] Platea 1. [n. l.-infi.] qui declarat, quandoquis dicitur electus 
civis, qui et alio nomine appellatur civis creatus privilegio. [Petr. 
Antibol. in tracta de muneribus in 1. par. num. 3 et num. 23.] et 
ii quidem frui debent eisdem commodis, quibus fruiitur originarii 
cives : ctim et incommoda ferre debeant, [ut tradunt Bartol. in 1. 1. 
num. 16. ff. ad municip. Platea in d. 1. cives, num. 2. vers, sed Bar. 
C. de incol. lib. 10.] et hie dicitur verfe et propria civis, [secundum 
Bar. in 1. 1. num. 16. ff. ad munici. et in cons. 62. lib. 1. Bald, in 
cons. 64. punctus Paulutius, col. 2. in consil. 409. quod dictus ser. 
lib. 5. Alex, in cons. 157. n. 14. vers. ade5 quod etiam, lib. 2. Rui 
in cons. 227. num. 2. et3. libr. 1. Boer. q. 260. numer. 23. et Crau. 
in consi. 829. num. 6. Paris, in cons. 71. nu. 3. libr. 1. conferunt 
rationes perpensse ^ Feli. in c. Rodulphus, num. 14. ver. etsi diceres, 
de rescript, et k Jas. in 1. si is, qui pro emptore, nu. 292. ff. de 
usucap.] et accedit Bal. [in 1. 3. § hsec verba, q. ult. ff. de neg, 
gest.] qui dixit, hunc civem sic creatum ade5 civis nom6 obtinere, 
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ut leges omnes loquentes de cive, et hunc c6prehendant, [et Bal. 
secutus est Aret. in 1. quidam cilkiii 61ium, nu. 16. de verb, oblig. 
qui ad rem plura scripsit.] Quocircli rect^ re8p6dit idem Bal. [in 
CODS. 349. strtuto Plac^tis, col. 2. vers, sed hie occurrit, lib. 1.] 

22 huDC civem sic creatum posse acquirere immobilia in ipsa civitate 
.Placentiae, n6 obstante statuto, quo prohibetur alienatio, nisi in eos, 
qui non sint de Placentia, vel districtu, [sic et Paris, in cons. 71. 
lib. 1]. 

Cseterillm hoc intelligit Felin. [in d. c. Rodulph. nume. 14. verst. 
secus ubi de rescript.] nisi statutum loqueretur de cive originario : 
•sicuti iillud Ferrarise. qu6d nemo in collegium cooptetur, nisi sit 
<;ivi8 originarius. Non enim hoc statutum admittit cives ex privi- 
legio creatos, et rursus : civi ex privilegio create, n6 dicitur c6ce8- 
sum, nisi id qu6d tales eum sic civem facientes ei dare potuerunt. 
ita Salicet. [in 1. cives, numer. 2. C. de appella.] Roman, [in 
consil. 62. versic. quid autem cessat]. Ruin, [in cons. 200. nu. 19. 
lib. 2.] qui fortius resp6dit, qu5d civis cteatus privilegio, adjecta 
clausula : Ita qu6d possit omnia facere et consequi in omnibus, et 
per omnia, que possunt alii cives originarii, non potest habere et 
consequi, nisi quae jure c6muni et ordinario facere et habere pos- 
sunt ipsi originarii, non autem qu«e ex privilegio, et jure speciali. 
[et idem qu6d Ruinus. respondit Rolan. in consi. 79. num. 16. 
vers, non obstat, libr. 3. qui aliis confirmavit. 

£t hinc venerandum Collegium Mediolanense indicavit civem 
creatum ex privilegio, ut in omnib. et per omnia haberetur pro cive 
originario, cooptari non debuisse, proptereli qu5d statutd ipsum 
Collegii requirit, cooptandos esse debere cives originarios : etsi hos 
cives sic creatos admitti oportere scribit Bald, [in 1. omnes populi, 
in fin. ff. de instit. et jur. et in 1. 2. § patronum ff. de in jus vocan. 
et ibid. Jas. num. 2. et idem Jas. in 1. 1. num. 17. et ibid. Ripa. 
num. 7. de lega. 1. Cur. in cons. 349. n. 15. Andr. Gaill. in lib. 2. 
pract. observ. in obser. 35. nu. 6. et Csephal. in cons. 451. nu. 18. 
lib. 3]. In reliquis ver6 quae pendent k facultate et posestate eli- 
gentium et creantium aliquem civem, eorum capax est, civis iste 
creatus iu omnibus, er per omnia ade6 qu6d si statnto sit cautum, 
quod nullos potest esse Prior, nisi sit civis originarius, is creatus 
civis in omnibus et per omnia, ac si esset originarius, poterit esset 
Prior. [Ita Jo. k Plat, in 1. 1. C. de privil. corpor. lib. IJ. Corn, 
in cons. 281. uu. 16. lib. 4. et Salic, in cons. 1. num. 106]. 

23 Civis etiam quis eificitur longa atq. ; diuturna habit atione, qua 
domicilium constituitur. [ita gl. in 1. sedificia, de verb. sign. Dec. iu 
coosi. 550. col. 2. Rolan. de lucr. dotis, q. 22, nu. 21 et 22. et Silva. 
in cons. 1. n. 90. et secutus sum in cons. 390. num. 3 et 5]. Quando 
autem dicatur quis contraxisse domiciliuin» scrips! infrii, [prae- 
sum. 42]. 

24 Jllud tamd observandii est, quod etsi quis nomine, dicitur civis 
originarius ob id, quod in civitate natus sit, vel privilegio creat. 
civis attamen ut c6modi8 et privilegiis civitatis fruatur, habitare 
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in ipsa ciriutey atq.; ita domic0i6 in ealiabere, et cum aliis ciTibus 
onera sostinere debet, [ita post alios Jas. in cons. 77. col. alt. vers. 
et prsdictis, lib. 3. RoL in coosi. 200. n. 12. libr. 2.] et id^ ego 
ipse respondi [in cons. 390. no 46. et ibi. niu 52. post Cran. et 
alios.] dixi, civem, bone D<m susdnentem onera, esse impropri^ 
cirem, et secundum quid: et accedont Felin. [in c. Rodulpbus, 
numer. 13. vers, addatii de rescript.] et Rota Romana [in decis. 
327. num. 3. par. 1. in novissim^ editii,] qui scripseruut, civem 
originarium aliquem non esse, nisi parentes ibi domicilium c6trax- 
erint : et civitatis numera subjerint. ita et olim apud Romanes, 
ciyis Romanus dicebatur is, qui etsi natus esset Romse, attamen 
domicilium Roms in ipsa urbe contraxisset, ac qui tribu, et bono- 
rum potestatem adeptus esset, [quemadmodum multis ostendit 
Rigonius in prseitato libr. I. de antiquo jure civium Romanorum, 
c. 1]. 

Cstenim quando non constat de alicujus origine, manumissione, 
adoptione, et electione, seu creatione, ut appareat eum esse civem : 
atque ita qnando sumus in dubio, an is praesumatur civis, vel exterus 
et forensis? Andreas Alciat. maximi nominis Jurisconsul. [in 
tract, de preesum. regul. 3. prsesumpt. 15.] scriptum reliquit, civem 

25 illius civitatis aliquem praesumi, in qua habitare reperitur, ex sen- 
tentia Bartol. [in 1. si is potest, num. 17. vers, aliquando ille ff, de 
acquir. hsered.J qui tamen vix e.st, qu5d hoc sentiat : [sicuti etiam 
ipse Alcia advertit]. Nee Guido Pap. [in tract, de prssumpt.] qui 
ab eodem Ale. in eandem sententiam citatur, n6 id, sed aliud po- 
tiiis asservit. Rectius itaque mihi visus est scribere Bartol. [in 1. 1. 
num. 21. ff. ad municip. illo textu adductus,] cum dixit, qu6d 
quando ignoratur origo alicujus, an scilicet sit hujus, vel illius civi- 

26 tatis et loci, praesumitur esse illius, in qua fuit alitus et educatus, 
[et Bar. secuti sunt Aug. in 1. hseres. absens. § 1. de jud. Marsil. in 
1. si infans, nu. 10. ff. ad 1. Corn, de sicar. et Boer, in qusest. 13. 
num. 41.] his accedit Augu. Ariminen. [in addi. ad Ang. de malefic, 
in verb, de Bononia, num. 3.] quo loci recenset Ang. [in 1. si ctim 

27 except. §. in hac ff. de eo quod met. cans.] dicentem, stante statuto, 
quod majori poena puniatur occidens civem, quslm forensem, si 
ignoratur an is occisus fuerit civis, vel forensis, in dubio civis prse- 
sumitur. [Quam traditionem probarunt Feli. in c. quoniam, num. 3. 
de offic. ordinar. et Marchabrun. in consi. 82. num. 130.] 

28 Nee ab hac opinione visus est dissentire Ange. Aret. [in loco 
suprk citato, num. 3.] ctim dixit, qu5d si cautum sit statuto, grdvius 
puniri debere forenses commitentes delictum., qu^m cives, et igno- 
retur an civis sit ille delinquens, vel forensis : in dubio (ait Aogel.) 
praesumitur civis illius loci, ubi judicium agitatur. et preterek (sub- 
jungit Ange.) qu5d quis sit forensis, est qualitas, quae n6 praesumi- 
tur, sed probari debet ab eo, qui in ea fundamentu constituit. 

29 Declaratur haec traditio. ut locum non habeat in eo, qui se nomi- 
nari fecit de aliquo loco, et deinde asserit, se civem illius civitatis, 
in qua habitat et reperitur. Nam tunc cessat dicta presumptio, et 
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prsesumitur civis loci, sicuti fiilt descriptus. [ita declarat Alcia. in 
d. prsesum. 15. ad fiu. post Bald, id 1. ultim. C. si k non compet. 
jud. Felin. in cap. causam, de proba.] comprobatur, qoia licet 

30 argaere k nomine, ctim talis quis credatur et praesumatur qualis 
nominatur, et respondit Bald, [in consi. 205. in causa quse vertitur 
inter procuratorem, colum. 1. libr. 3.] cikm dixii, qaod si hospitale 
appellatur S. Andrese, prsesumitur esse de membris S. Andres, et 
Corn, [in consil. 282. col. 5. lib. 4.] respondit, quod si turris fuit 
appellata, turris talis, praesumitur illius sic nominati. et hoc secutus 
est Crauet. [in consil. 12. num. 18.] qui simile respondit, nemp^, 
qu5d praedia appellata hoc nomine, conventionata, prsesumi ex con- 
ventione k caeteris exempta. 

31 Credidit ^tamen Mascard. [in tract, de probationibus, in concl. 
1141. nu. 15. et aliis multis sequentibus.J civem aliquem probari 
originarium verbis enunciativis Principis, id aliquo in priyilegio 
affer^tis, ac etiam sepulchris Uteris marmoreis, antiquis instrum^tis, 
libris aestimi, communi voce et fama, libris parochi, et similibus, 
quae nativitatis et mortis locum ostendunt : sed haec mea quidem 
opinione demonstrar^t et conjecturam facer^t solius habitationis, 
vel civilitatis ex privilegio, et alitor, d6 autem omnin5 ipsius 
origin is. 

32 Disseramus nunc, an et quando civis dicatur atq. ; praesumatur 
amisisse civitatem, seu civitatis jura? et qu5d attinet ad origina- 
riam civilitatem, dicendum est, illam nunquam dici atque presumi 
amissam: ci!lim origo mutari et illi renuntiari nequeat, [1. assumptio, 
in prin. ff. ad muncip. et 1. origine C. de municip. et orig. lib. 10. 
et tradut Bar. in d. 1. assumptio, in princ. Alex, in consi. 34. libr. 5. 
Maria. Soci. Sen. in c. lic^t rationc, num. 51. de for. compet. et in 
consi. 35, num. 7. libr. 1. Dec. in cons. 284. nu. 11. Afflict, in 
decis. 384. num. 2. et alios retuli ac secutus sum in cons, 80. num. 
9et 10. lib. 1. et accedunt Mascard. in tract.de probat. in concl. 1141. 
nu. 2. et Andr. Gaill. in lib. 2. pract. observa. c. 36. nu. 5. et Rota 
Romana in decis. 327. num. 4. in 1 part, decisionum diversorum 
novissim^ impressoru,] et ratio ea esse creditur, q. cum origo natu- 
rale quid sit, immutari n6 possit. [§ sed et naturalia, Inst, de jure 
nat. gent, et civil.]. 

33 Caeterum, etsi origin i renunciari non potest : attamen amitti 
possunt jura, et commoda ipsius originis, [ita manifest^ Rota in 
decis. 327. nu. 5.] atq. ita intelligitur Bal. [in 1. 2. in si C. de infan. 
expos.J cum dixit, civem deser^tem civitatem, amittere civitatis 
privilegia, et civem esse deserere [Et Bal. secuti sunt Jas. in 1. 1. §, 
hujus studii, nu. 15. ff. de just, et jur. et Andr. Gaill. in lib. 2. 
pract. obser. in observ. 36. nume. 7.] et proptere^ passim scribunt 
Doct. quod si civis originarius in alia civitate et loco transfert domi- 
ciliu, dicitur amittere jura civitatis j6riginari8e, et acquirere jura 
domicilii, [ita san^ gl. in 1. assumptio. §. filius, fF. ad munici. et in 
1. filios, C. de munici. et origi. libr. 10. et gl. in c. significavit, de 
paroch. Bald, in Auth. omnind. C. ne uxor pro marito. Alex, ia 
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CODS. 34. Qu. 2. lib. 5. Boer. q. 13. num. 43. Afiiict. ia decis. 384. 
num. 1. 2. 3. et 4. Andr. Gaill. id d. observa. 36. num. 5. 6. Rota 
in d. decis. 327. num. 1. et Mascard. in tract, de proba. concl. 1141. 
nu. 4. in fi.]. Idem mult5 magis dicendnm est de aliis civibus 
nempe ex maDumissione, creatione seu electione, adoptione, et ex 
domicilio diatumo, sicuti civem buDc per domiciliam antiquum 
amittere ipsa civitatis jura, si alibi conserat domicilium, [scribunt 
Alex, in cons. 34. tiu. 7. lib. 5. Maria. Soci. Sen. in c. licet rationed 
nu. 15. de for. competen. et Gaill. in d. observa. 36. num. 4.] 



(II.) 

Extract from ^^ Mascardus de Probationibtts^^^ fol, Turin, 1591,) 

vol. 1, p. 248. 

CONCLUSIO DXXXV. 

ABGUMENTUM. 

QUIBDS EX CONJEGTUBIS PROBETU& DOMICUilUM MUTATUM, ET 

AJLIBI CON8TITUTUM ESSE. 

SUMMARIUM. 

1. Domicilium prsesumitur in loco originis, nisi probetur esse mutatum. 

2. Domicilium mutatum probatur, quando quis venditis rebus suis, quas 

alibi possidebat, in aliam urbem cum familia demigravit. 

3. Qui statim ubi habitare urbem cepit protestatus fuit, se velle in ea 

domicilium constituere absque mora mcolatum acquirit. 

4. Domicilium mutare, et constituere in ea urbe is prsesumitur, qui pri- 

vilegium impetravit, quo jus ciyitatis petebat. 

5. Clericus secmaris si habet beneficium exigens residentium utpote 

curatum, praesiunit, ibi sortiri domicilium, secus si nou requirat 
residentiam. 

6. Domicilium probat, qui ostendit aliquem alibi asssidue habitasse, ut 

per decem annos, 

7. Domicilium acquiritur per decennium. 

8. Domicilium contractum esse arguit assidua habitatio. 

9. Domicilium an contrabatur per spatium decennii, relinquendum est 

judlcis arbitrio. 

10. Judex etiam minori tempore decennii arbitrari potest contractum esse 

domicilium juxta loci, et personarum conditionem. 

11. Domicilium constituitur mmori spatio quam decennali. 

12. Domicilium. et incolatus in civitatibus Germanise ex consuetudine, 

vel statuto post annum acquiritur, 

13. Domicilium non contrahitur etiam per mille annos, si quis habet animum 

recedendi, ut scholaris. Contrarium in scholare, nu. 17. 

14. Scholaris, si elapso decennio, quod studiorum causa concessum videtur, 
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habitationem continuavcrlt, et ibi sedes fixerit, pnesumltur ibidem 
Telle domicilium constituere. 

15. Fupillus, qui apud aviam tutricem in alia parochia permansit, non 

prsesumitur ibi voluisse domicilium constituere, 

16. Ad domicilium constituendum necessario requiritur animus. 

18. Domicilium ex animo incolse contrahitur, et Ik summo animopendet, 

ideo assertioni ejus, qui declaret animum suum, standum est. 

19. Domicilium illic probatur quern habere, ubi cum rebus suis se con- 

tulit, et declaravit sc ibi Telle habere domicilium. 

20. Animum per manendi in loco habere prsesumitur, qui ibi transtulit res 

suas. 

21. Domicilium ex ea solo preesumitur contractum, q. in loco bonam 

partem bonorum suorum quis transtulerit. 

22. Domicilium fuisse constitutum probari non potest ex sola domus pos- 

sessione. 

23. Domicilium alicujus non probatur ex eo, q, ibi pergidam habeat, 

24. Domicilium quod alibi quis habeat non censetur esse cxtinctum ex 

translatione majoris partis bonorum suorum. 

25. Domicilium potest quis habere pluribus in locis. 

26. Domicilium durante metu, contraxisse non prsesumitur, qui aliquo 

justo metu impulsus, se, res, familiamq. suam alibi transtulit. 

27. Qusestio, cui parochiali ecclesise canonica debeatur, quando aliquis 

parochianus alicujus parochialis ecclesise in rure sitae, et metu belli, 
et hostium immanitate, domicilium mutat, et ubi commigraTit, 
perit. 

28. Animus mutandi domicilium neutiqUAm prsesumitur, nisi probetur. 

29. Possessionem non amittit, qui metu hostium ab ilia recessit, si pos- 

sessio ab hostibus occupata non sit. 

30. Domicilium rurale mutasse, et urbanum legisse prsesumitur, qui 

postquam metus cessaTit, in urbe remansit, et rus non se contulit, 
ubi prius commorabatur. 

31. Qusestio, ubi domicilium elegerit, et cujus Farochiae censendus sit 

puer, qui natus in una, cum parentibus esset orbatus, sub tutela 
aTiae in alia parochia per quatuordecim annos habitaTit, in prima 
onera subiens, decimas bonorum persolvens, et supellectilia custo- 
diens, in secunda quandiu Tixit, diTina audiens, et ecclesiastica 
sacramenta percipiens. Et cui parochiali ecclesiae fratres prae- 
dicatores; quibus ipse morti proximus legaTit, teneantur ad 
quartam. 

32. Puer non longe a furioso distat. 

33. Fupillus una cum avia tutrice morari debet. 

34. Qui ex una parochia ponit se pro mercenario in alia etiam minus anno 

illi sacerdoti debet confiteri, et personalia solTcre. 

35. Quando de statu personae agitur, mspiciendum est ultimum tempus. 

1 Domicilium prsesumi in loco origiDis nisi probetur esse mutatum, 
nos docet Bal. in 1. ^u, colu. 2. post nu. 2. yer. sed sufficit. C. si a 
Don compet. jud. et colligere est ex contex. 1. assumptio, juocta glo. 
super verbo, mutare, et glo. super verbo, non domicilium. in fi, ibi, 
tu die, ff. ad municipal, et sentit Soci. in rub. ff. solu. matri. nu. 23. 
ver. quantumcunq. domicilium originis, quod et comprobat Juris- 
CODS. in 1.- nihil. fF. de capt. et postlim. revers. 

2 Quod si quis probare voluerit esse mutatum, ex eo planum &cere 
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potent, q. venditis, qaas alibi possidebat, rebas sais, in aliam urbem 
cum familia demigravit. mutasse nanq. domicilium, et in ea velle 
sedem suam constituere, colligere est ex Scsvols reponso in 1. 
prsdia, §. fi. ff. de fua. instruct, et eleganter id scripsit Alcia. in 1. 
pupillus. §. incola, ff. de verb, signifi. 
8 Ex protestatione qnoq. id probare poterit : unde qui statim ubi 
habitare urbem ccepit, velle se in ea domicilium constituere 
affirmat, absq. mora incolatum acquirit, ut idem dixit Alcia. ibid, 
permotus Abb. auctoritate in c. fi. de parocb. cui sententise se sub- 
scripsit Andreas Gail, lib.- 2. practicar. observa. observat. 35. nu. 7. 
ver. licet, autem. 

4 Prseterea mutare, et constituere domicilium in ea urbe is praesu* 
mitur, qui privilegium impetravit, quo jus civitatis petebat : ita 
responsum est a Dec. in consil. 283. et diligenter pro temporls 
angustia, nume. 11. quem refert, et sequitur idem Alciat. ubi 
supra. 

5 Ad hsec clericus secularis habens beneficium exigens residentiam, 
utpotd curatum praesumitur ibi sortiri domicilium, secus si non requi- 
rat residentiam per contex. in c. dilectus. in 2. de rescrip. ubi ampld 
Fel. ita traditum est a Rebuff, in praxi benef. tit. de dispensat. de. 
non residen. nu. 74. ver. ad haec clericus. 

6 Postremo id commode probabit, si ostendet, quem alibi assidu^ 
habitasse, ut secundum nonnullos, per 10. annos, juxta sententiam 
Accurs. il 1. hasres absens, in §. proinde, in verbo, debebit. ibi, item 
ratione cursus temporis, ff. de judic. et in 1, 2. in verb, constituerint. 
et in 1. 3. in verbo, incolas. C. de incol. lib. 10. Accursium sequutus 
est Bal. in cons. 393. punctus talis, videlicet Titius Senensis, alias 
incipit, Quffistio stat. in hoc, an iste constituent domicilium in Ci- 
vitate Aretii, nu. 2. ver. si autem appareat vol. I. Per decennium 
nanq. acquiri domicilium testatur Accur. in 1. lex Cornelia. §. si 
tamen in fundura. super verbo non habeat, et ibid. Bar. nu. 1. et 
Alber. ff. de injur, quod et constitum fuit ab. Imper. Alex, in d. 1. 2. 
C. de incol. lib. 10. ab hac etiam stetit sententia Cyn. in 1. 1. quem 
ibi refert, et sequitur Paul. Castren. post num. 2. ver. dicit tamen 
Cyn. C. ubi senat. vel clariss. et in banc consultus respondit Pbilipp. 
Port. Imo. in cons. 21. num. 79. cui sententiae omnes assensisse, 
testis est non condemnandus Riminal. in cons. 438. num. 26. hoc 
idem vidit Rol. a Valle in cons. 79. num. 63. et seq. vol. 2. nee id 
omisit Ruin, in cons. 18. num. 2. et in cons. 61, num. 12. volu. 1. 
id etiam non latuit, dura de jure respondit Bursat. in cons. 36. 
num. 7. versic. quid enim si forensis. vol. 1. Accur. etiam alibi 
ttadidit, ut in 1. est verum. super verbo, incolas, C. de incol. lib. 10. 
cui accedat Alex, in 1. cum filius, num. 3. si cert. pet. et in cons. 
91. repetitus, num. 8. ver. per lapsura decennii. vol. 7. et in cons. 
155. viso titulo qusstionis. num. 2. eod. vol. 7. sensit quoque Bal. 
in cons. 311. quaestio super qua. num. 3. volnm. 4. et in cons. 313. 
praefati excellcn. Doct. post num. 1. ver. aut est dubium, istis ad^ 
haesit Nicol. Boer, in repet. 1. consentaneum. nu. 107. C. quom. et 
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8 qnando jud. et q. assidua habitatio arguat contractum esse domici- 
lium, prudentissimus prodidit Henoch, de arbitra. jud. lib. 2. c^t. 1. 
casu 86. num. 15. ubi ita o^s sentire scripsit idem placuit Ale. in 1. 
pupillus. §. incola, ff. de verb, signifi. quern refert, et sequitur 
Emanuel Soarez. in thesau. recep. senten. in verbo, domicilium, il 
primo. 

9 In aliam alii descenderunt sententiam, ut non satis sit spatium de- 
cenniifSed id relinquendumessejudicis arbitrio,ita profit endo scripsit 
Abb. in c. fi. nu.8. ver. ultimo qusero. de paroch. et Fel. in c. dilectus 
61ius, il. 2. nu. 12. ver. primus casus, de rescrip. et respondit Dec. 
in d. cons. 283. nu. 11, atque Paris, in cons. 12. nu. 17. lib. 3, qui 
judex etiam minor! tempore decennii arbitrari poterit contractum 

10 esse domicilium, juxta loci, et personarum conditionem, ut doctis- 
sime more suo scripsit Jacob. Meno. in trac. de arbitr. jud. lib. 2. 
centu. 1. casu 86. post nu. 16. ver. ego absolute, quod idem yidetur 
innuere Pet. de Ubal. in tract, de canon, epis. et paroch. c. 7. ver. 

11 octavo quaero. nu. 10. ubi ex sententia Joan, in c. is qui. de sepul. 
lib. 6. asserit minore spatio, quam decennali, domicilium constitui. 

12 Yeruntamen priorem sententiam sic liraitabis, ut locum sibi non 
vendicet in Civitatib. Germanise, in quibus domicilium, et incolatus 
consuetudine, vel statute post annum acquiritur, nee patiuntur 
advenam diutius ibi commorari, si lapso anno jura civium redimere 
nolit^ quod quidem summam habet aequitatem propter communia 
onera civium: ita solere in usu observari te statur. idem And. 
Cail. lib. 1. practica. observat. observatio. 36. post nu. 8. ver. in 
civitatib. 

13 Amplius secundo loco limitabis, ut non procedat, si ille haberet 
animum recedendi : etem tunc et per mille annos non contrahitur 
domicilium, ut in scholare, sic me docuit juris interpretum cory- 
pheus Bart, in 1. qusesitu. in prin. ff. delega. 3. et idem sensere Bal. 
et Sal. in auth. habita. C. ne fil. pro patre, atq. tradidit Fely. in d. 
c. dilectus, il 2. nu. 2. de rescrip. in hac. quoq. mansit sententia 
Aug. in cons. 27. cui se ipse subscripsit Philip. Por. Imo. in cons. 21. 
nu. 70. et Pau. Cast, in d. 1. 2. post nu. 2. ver. et per predicta. patet 
C. ubi senat. vel clariss. et horum mentem comprobavit Sebastian 
Sap. in repe. §. proinde, 1. hseres absens, nu. 10. fF. de jud. quod 
late prosequitur clarissimus Jacobus Meno. de arbitr. jud. lib. 2. 
centu. 1. casu 86. nu. 7. et nu. 22. habet hoc pro indubitabili in 

14 scholare, si certum est tantum causa studii in loco commorari, si vero 
versemur in dubio, tunc elapso decennio, quod studiorum causa 
concessum videtur, praesumitur velle ibi domicilium constituere, si 
habitationem continuaverit, et ibi sedes fixerit, ut ibi per eum, et 
paulo ante nu. 17. 

Idem etiam, q. de scholare diximus, videtur fortasse dicendum 

15 de pupillo, qui apud aviam tutricem, quae alterius erat parochiae, per* 
mansit : nam cum legitima, et necessaria, causa ibi permanendi 

16 fuerit, non praesumitur ibi pupillus voluisse domicilium constituere : 
de iiiit enim animus illic, qui necessario requiritur ad constituendum 
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domlciliuin 1. domiciliom ff. ad municipal, ita volait Pctr. de Ubal. 
in tract, de cano. episcop. et paroch. d. c. 7. vers. 19. quaeritur, post 
nu. 26 et 28. 

17 Attamen in scholare longe secus sensit Alex, in d. 1. filius, 
num. 3. ff. 81. certum petat, Imper. Alexan. rescripto permotus in 
d. 1. 2. C. de incol. lib. 10. quod videtur etiam idem confirmare in 
d. cons. 91. repetitus in causa, nu. 8. vol. 7. 

Sed banc contentionem scribentium sic auferes, et dices, ut prior 
sententia habeat locnm, cum quis declarat animum suum ibi nolle 

18 habitare : nam cum domicilium ex animo incolce contrahatur, et hoc 
a sue animo pendeat, parendum erat ejus assertioni, juxta singula- 
rem, et insignem glo. in §. sed istse ubi Jas. num. 54. instit. de actio, 
et ad id nuncupatim respondit BaL in cons 313. praefati excellentiss. 
Doct. post. num. 1. li. 4. quod et pluribus comprobat Menoch. d. 
casu 86. nu. 6. 

Posterior autemsententia procedit, quando quis recessit ex loco cum 
suis rebus, et alio se contulit, declaravitq. se velle illic domicilium 

19 habere: eo enim casu certissimi juris est, illic probari domicilium 
habere, ut declarat Soc. Sen. in c. fi. coL 7. vers, sexto principaliter 
quaero. de foro compet. post Abba, in c. fin. in fin. nu. 8. de paroc. 
et colligere est ex contex. in 1. domicilium. AT. ad municipal, et ibi glo. 
1. et meminit idem Accur. in 1. cives, super yerbo, larem, et ibi 
Impp. cum dixere ibi, quis larem, rerumq. ac fortunarum suarum 

20 summam constituit, C. de incol. lib. 10. nam tunc non praesumitur 
animus redeundi, sed permanendi ir ipso loco, ubi transtulit res 
suas: ita tradidit Bar. in 1. assumptio. §. jurisprudentibus, ff. ad 
municipal et in 1. domicilium, ff. eo. Inno. etiam id voluit in c. ex 
transmissa, de renunciat. et confirmaWt Bal. in d. rub. C. si a non 
compet. jud. et observant Jacob. Menoch. d. casu 86. num. 2. atque 
id notavit Pet. Antiboli iu tract, de munerib. in 1 . par. de person, 
muner. subveuntib. nu. 26. 

Quaudo vero versabimur in dubio,ut si incola nunquam declaravit, 
velit necne in loco domicilium contrahere, ibi tamen bonam partem 
bonorum suorum transtulerit, dicendum erit ex eo solo praesumi 

21 donaicihum contractum, si credimus Bart, qui ita verissime scripsitl. 

K ^n * T°^' ^* ^' ^^ ™unicip. et ante eum monuit Azo in summa 
ll^u 1 . .P5*- ^'"i- ^* vo^^ere gl. in 1. is cuj. §. qui legatorum. iu 

fi^ in''°"fi '''^"'":. ^' ""^ ^^ P^««- l^g- ^' i*^ 1- ^'««' q«^ manumisit. §. 
nn^cH • I . , ™"°^^- atq. in L haeres absens. in §. at si quo 

ponitur lib 1 «nr • . ^®"* considerandum est, quod in facto pro- 

86, num. 18. ouo m 1 "P""®"*" "t atteetatns Menoch. in d. casu 

et multos etiam m K-« ** quamplures alios idem sentientes adducit, 

eciam m banc sententiam citat Tiraq. In tract, de contract 
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legnagier, §. 36. glo. 3. num. 7. vers* nam et quis quoque intelligitur, 
quod et eleganter repetiit Joan. Annibal. in repet. rub. ff. solut. 
matr. nu. 1 78. vers, sed alio respectu. 

22 Non tamen ex sola domus possessione, quae in aliena comparatur, 
domicilium fuisse constitutum probare poterimus, sic adverbum res- 
pondit prudentissimus Papinia. in 1. libertus, {. sola domus. AT. ad 
municipal. 

23 Quemadmodiim nee ex eo domicilium alicujus probabimus quod 
ibi pergulam habeat, ut verbis utar. Sebast. Sap. ita decidentibus 
in repetit. §. proinde 1. hseres absens, nume. 6. vers, ultimo no. ff. 
de judic. 

24 Illud vero, quod modo diximus praesumi domicilium contractum, 
quod quis alibi majorem partem bonorum suorum transtulerit, ita 
intelliges ut ex ilia translatione sola non probetur domicilium quod 
erat alibi esse extinctum, cum quis possit habere domicilium plurib. 

25 in locis, ut 1. ejus. §. fi. 1. Labeo et 1. assumptio. §. jurisprudentibus 
ff. ad municip. et c. cum quis. §. 1. de sepultur. li. 6. per quae jura 
ita firmavit Lapp, alleg. 99. c6e Florentiae. col. 2. ver. hie est, q. 
sequalitas, ita responsum fuit a Franc. Aret. in cons. 135. post num. 
1. vers, date ergo. 

Praeterea illud sic velim limites, ut non procedat ; quando quis 
aliquo metu impulsas, res, familiamq. suam alibi transtulerit : non 

26 enim ibi durante metu domicilium contraxisise praesumitur : ita 
decisum fuit a Pet. de Ubal. in d. tract, de cano. episcop. et paroch. 
c. 7. vers, octavo quaeritur post num. 9. ubi quaestionem illam dire- 
mit, Parochianus erat quidam nescio cujus ecclesise in rurae sitae, 
quae in cujuspiam civitatis dominatu erat : hie bello, hostiumq. 
immanitate, quae ibi flagrabat, coactus, una cum domesticis, et sup- 
pellectili, ne sibi aliqua vis inferretur, domicilium mutavit, illique 
commigravit Parochiae, quae in ilia etat urbe constructa. Hie dum 
mors immineret, cuidam tertiae eeclesiae nescio quid legavit, ibique 

27 s^ humari legit. Quaere igitur, cum in parochia parochialis eeclesiae 
in ilia urbe positae decesseric, cui parochiali eeclesiae canonica de- 
beatur? Debebitur ne parochiali eeclesiae constitutae in civitate, 
ubi ille mortuus est, an vero parochiali eeclesiae sitae ruri, cujus 
morieus erat parochianus ? Debebitur profecto canonica parochiali 
eeclesiae rurali. et enim cum e rure discesserit ob hostium metum, 
non desiit esse parochianus eeclesiae rusticanae: nee domicilium 
mutasse praesumitur, et si omnino cum suis in urbem sese contulerit 
cum eo consilio e villa non abjerit, ut perpetuo urbem incoleret, 
quod nimirum requiritur, ut censeatur domicilium mutasse, ut videre 
est ex Ulpia. in 1. non utique. et a Paulo in 1. domicilium. atque ab 
eodem Ulpia. in 1. ejus qui §. Celsus. ff. ad municip. et ex saepe 

28 adducta 1. 2. C. de incol. lib. 10. praesertim cum animus mutandi 
neutiquam praesumatur, nisi probetur, ut tradidit glos. in cap. prime, 
in ver bo, non timore mortis, de his, quae vi, metusve can. ad quod 
pertinet quod respondit Ulpia. in 1. si finita §. si quis metu. ff. de 
damno infect, et quod cavit Caius in 1. qua ratione. §• fi. ff. de acq. 
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rer. dom. et quod idem consulvit Caius ia 1. naturalem*. §. his. ff. 

29 eod. de acqui. rerum dom. et quod sanxit Imperator Just, in §. fi. 
insti. de rer. divis. et quod non amitat possessionem, qui metu hos- 
tium ab ilia recesserit, si possessio ab hostibus occupata non sit, 
colligitur ex Ulpian. responso. in 1. clam possidere. §. qui ad nun- 
dinas fF. de acquir. posses, et hoc pacto notat Joan, in c. is, qui, 
novella, de sepult. 

Hanc tamen decisionem intelliges, ut procedat, quando durante 
metu rus non se contulit, verum secus vsset, si postquam metus 
cessaverit, in urbe remanserit : tunc enim mutasse rurale, et urba- 

30 num domicilium legisse praesumitur qua in re tam parochiali 
ecclesiae illius urbis, quam moriens incolebat, canonica parochialis 
debebitur, non vero ecclesiae parochiali ruri constructae : ita limitat, 
et intelligit Pet. de Ubald. in d. tract, de canon, episcop. et paroch. 
d. c. 7. vers, octavo quaeritur. num. 9. ad quod pertinet, quod voluit 
Federic. de Sen. in cons. 3. in nomine Domini, quaestio talis est 
nu. 12. et quod idem scripsit in cons. 253. quidem puer natus. post 
nu. 3. vers, item pone, quod propter guerram, et in cons. 254. 
quaestio subsequens. post nu. 6. vess. item quid si quis. 

Contrarium tamen fortasse decidendum videretur in hypothesi, 
super qua Feder. de Sen. consulvit in consil. 253. quidam puer 
natus et in cons. 254. q. subsequens quae consilia nuUis verbis im- 
mutatis de verbo ad verbum transtulit Pe. de Ubal. in d. tract, de 
canon, epis. et paroch d. c. 7. versi. decimonono quaeritur. Sic 
igitur se habet hypothesis. 

Puer quidam natus est in quadam Parochia, veluti S. Petri. Hie 
pareutibus orbatus, sub tutela aviae magnae, quae alius erat, quam 
pupillus parochiae, ut divi Pauli, constitutus est. Pupillu'm duxit 
avia habit atum una secum in ilia Parochia Divi Pauli, qui 14. annis 
ibidem incoluit, in qua quamdiu vixit, vixit autem 18. annos, divina 
audivit, et ecclesiastica sacramenta per ceplt. Non tamen interea 
infans ab ilia Parochia divi Petri animo fuit alien us : ejus enim 
semper tanquam Parochianus onera libenter subiit, dum eidem bo- 
norum suorum decimas persolvit, quinimmo una cum aliis Paro- 
chianis nomen suum ibidem professus est, seque, et bona sua eidem 
divi Petri ecclesiae assignavit. Puer igitur cum adolevisset uxorem 
duxit, et saepe aviamcoram commonefecerat, se uxorem suam ad 
proprios lares velle ducere, ubi omnia parata habebat, et in quibus 
semper suppellectilem custodierat. Hie itaque adultis morti prox- 
imus testamentum condidit et legavit se fratrum Praedicatorum se- 

31 pulchro velle condi. Nunc quaeritur de legato facto loco fratrum prae- 
dicatorum, cum prdedicatores teneant ad quartam ecclesiae parochiali, 
per clem, dudum. §. verum. de sepul. cui ex illis ecclesiis quarta 
debeatur, an priori divi Petri, in qua ipse adultus una cum suis pa- 
rentibus parochianus fuit, an vero posteriori Sancti Pauli, sub cujus 
ditione ille decessit, et ad quam a tutrice translatus est ? 

Utraque pars validissimis est fulcita rationibus. 

Et quod priori tantum ecclesiae divi Petri quarta debeatur illud 
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Yehementer urget, que puer semper illius parochianus per mansit, 
quod sine ullo negocio probatur ; nam cum is ab avia ad posteriorem 
perductus est ecclesiam, is erat statis, ut nondum rationis esset par- 
32ticeps; erat enim puer, qui non long^ a furioso distat. ut dixit 
Justin, in §. pupillus. instit. de inuti. stip. uudeper ilium accessum 
ad avise parochiam dici non potest, habuisse animum illic domicilium 
constituendi, quod ut constituant, requirit animus et factum, juxta 
sententiam jure consul, in d. 1. domicilium, ff. admunici. cum igit is 
animum hunc non gesserit, nullus asserere audebit novum domici- 
lium constituisse. 

Prseterea nee per moram, vel habitationem in arise parochia post 
rationis usum prssumitur domicilium contraxisse : ibi. n. commo- 
ratus est, ea certa de causa, propter quam accesserat : necessaria 

33 nanque fuit translatio de priori ad posteriorem parochiam, cum pu- 
pillus un^ cum avia tutrice debuerit morari, ut respondit Ulpian. in 
1. 1. et 2. ff. ubi pupil, educ. vel mora. deb. ut itidem paulo ante 
de illo dicebamus, qui studiorum causa ad urbem in qua sit gymna- 
sium, se transfert, qui in ea domicilium constituisse non praesumitur, 
nisi per decennium ibi permanserit : at bic post pupillarem aetatem 
illic per decennium non substitit, cum intra decimum octavum an- 
num vita ilium defecerit. Domicilium igitur ibi constituisse non 
censetur, ut tradidit Accur. in d. 1. 2. C. de incol. lib. 10. 

Quinetiam quod ille noluerit paternum relinquere domicilium, 
nee hoc avise sibi constituere, apertissim^ constare vr: ad suos 
nanque lares uxorem ducendam sibi proposuerat, ibique morari : 
qui quidem animus in hoc maxime attendendus est, per d. 1. domi- 
cilium, et per 1. ejus qui §. Celsus. ff. ad munici. 

Porro cum prions parochise, ut audivistis, tanquam parochianus 
onera subierit, dum eidem decimas persolvit bonorum suorum, 
cumq. una cum caeteris parochianis nomen suum in divi Petri 
ecclesia professus fuerit, seque, et bona sua eidem assignaverit, 
omniaq. ibidem, quae ad parochianum spectant munera exercuerit, 
quis non videat, retinuisse domicilium prioris parochi^, noluisse 
autem incolere illam aviae ? proinde illi paternae non vero huic aviae 
canonica parochialis debebitur. 

Vigent, et ab adversa parte probabiles, et firmissimse rationes, 
hoc est, domicilium praesumi constitutum in posteriori eeclesiae divi 
Paul], hincque eidem quartam deberi : nam ibi divina audivit, et 
percepit ecclesiastica sacraraenta. praesumitur itaque domicilium 
ibi contraxisse ergo illi ecclesiae quarta debetur, ita sanxit Leo 
Sum. Pont in c. 1. de sepul. et constituit Bonifacius YIII. in c. 2. 
eod. tit. lib. 6. et observare scribentes in c. 1. de sta. monach. 

Ad haec, cum adolevisset, et secundam parochiam quadriennium 
incoluisset, praesumitur ibi domicilium contraxisse, etsi minori 
saepe ibi habitaverit. unde dicere solebat Inn. in c. ois. post nu. 6. 

34 que si quis ex una parochia ponat se pro mcrcenario in alia paro- 
chia, etiam minus anno, illi sacerdoti debeat coufiteri, et personalia 
solvere, 16. q. 1. ergo domicilium censetur constitui minori temporis 

N 
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8patio d€cem ann quantum ad hoc, ut ecclesise parochiali, ad cujus 
parochiam se transfert, debeat ilia quarta, ut ad hoc spectat, quod 
notavit Jo. Ann. in c. is qui. de sepul. li. 6. Insuper ultimum tem- 
poris spectandum est, nam quum de statu persons agitur inspicimus 
ultimum temporis, ad quod pertinet. 1. si. mr, C. ne de sta. defunct 
et c. cum ecclesia. de cau. pos. et c. cum de beneficio. de prseben. 
lib. 6. sed iste adultus tempore suae mortis habitavit in secunda 
parochia, et ibi decessit, ergo censendum est, ilium in secunda 
ecclesia domicilium constituisse, ergo illi ecclesise secundse quarta 
debebit. Multa alia in utranque partem possent adduci> sed ne 
longior sim, me rejicio ad ea, quae pluribus in utramque sententiam 
tradita fuere a Fed. de Sen. in d. cons. 253. quidam puer. ubi 
Toluit puerum istum prsesumi const it uisse domicilium in secunda 
ecclesise, proinde quartam ei deberi. Veruntamen Pet. de Ubal. 
in de trac. de can. episco. et paroc. d. c. 7. vers, prseterea ultimum 
tempus, nu. 30. in fi. a contraria stetit sententia, prsesumi scilicet, 
constituisse domicilium in priori parochia, proinde ei canonicam 
parochialem deberi, cujus sententiae testem locupletissimum laudat 
Alexand. sed ubi id senserit Alexan. non apperit. 

Cui tamen adhaereas sententiae tuum lector esto judicium. 



(IIL) 

Extract from "Ze* Huit Codes Frangais,** new edit. 8vo, 1834, 

(pp. 47-8). 

TITRE TROISIEME. 
Du Domicile, 

(D6cr6t6 le 14 Mars, 1803.— Promu]gu6 le 24.) 

Abt. 102. Le domicile de tout Fran^ais, quant k Texercice de 
ses droits civils, est au lieu oil il a son principal ^tablissement. 
(Pr. 50, 59, 61, 68, s. 74, 584, 781.— P. 184.— Art. 3 de la loi du 
5 F^vrier, 1817, sur les Elections.) 

103. Le changement de domicile s*op6rera par le fait d'une 
habitation r^elle dans un autre lieu, joint k, Pintention d'y fixer son 
principal ^tablissement. 

104. La preuve de Tintention r^sultera d*une declaration ex- 
presse, faite tant k la municipality du lieu qu'on quittera, qu'll 
celle du lieu oh on aura transf(^r6 son domicile. 

105. A defaut de declaration expresse, la preuve de Tintention 
d^pendra des circoostances. 

106. Le citoyen appe16 ^ une fonction publique temporaire ou 
revocable conservera le domicile qu'il avait auparavant, s'il n'a pas 
manifest^ d'intention contraire. 
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107. L'acceptation de fonctions conferees k vie emportera 
translation immediate du domicile du fonctionnaire dans le lieu oh 
il doit exercer ces fouctions. 

108. La femme marine n*a point d'autre domicile que celui de 
son mari. Le mineur non 6mancip6 aura son domicile cliez sea 
pere et mere ou tuteur : le majeur interdit aura le sien chez son 
tuteur. (C. 12, 19,214.) 

109. Les majeurs qui servent ou travaillent habituellement chez 
autrui, auront le m^me domicile que la personne qu'ils servent ou 
chez laquelle ils travaillent, lorsqulls demeureront avec elle dans 
la m§me maison. 

1 10. Le lieu od la succession s^ouvrira, sera d^termin^ par le 
domicile. 

111. Lorsqu'un acte contiendra, de la part des parties ou de 
Tune d'elles, Election de domicile pour Tex^cution de ce m^me 
acte dans un autre lieu que celui du domicile r^el, les significations, 
demandes et poursuites relatives k cet acte, pourront ^tre faites au 
domicile convenu, et devant le juge de ce domicile. (C. 1247, 
1258, 1264, 2148; 2156.— Pr. 59, 420, 422, 584.) 



(IV.) 

Extract from the " Codice Civile,** (p. 21.) 

TITOLO IIL 
Del Domicilio, 

66. II domicilio d'ogni suddito, per quanto riguarda V esercizio 
de' suoi diritti civili, k il luogo ove egli ha il suo principale stabili- 
mento. 

67. L'abitazione reale trasferita in un altro luogo, con inten- 
zione di fissare in questo il principale stabilimento, produrr^ cangi- 
amento di domicilio. 

68. La prova dell' intenzione risulter^ da una espressa dichiara- 
zione fatta davanti al sindaco del luogo che si abbandoner^ ed a 
quelle del luogo dove si sarll transportato il domicilio. 

II segretario del comune distender^ il verbale della dichiarazione, 
il quale dovr^ rimanere nell* archivio comunale. 

69. In mancanza di dichiarazione espressa, la prova dell'inten- 
zione dipender^ dalle circostanze. 

70. II suddito chiamato a pubblico impiego conserver^ il pri- 
miero suo domicilio, quando non abbia manifesta un'intenzione 
contraria. 

71. La donna maritata non ha altro domicilio che quello del 
marito, salvo che ne sia legittimamente separata di corpo e d'abita* 
zione. 

N 2 
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n figlio minore, non emancipato, ha il domicilio del padre. II 
mioore non abilitato ed il maggiore interdetto hanno quello del 
tutore. 

72. n maggiore d'etiL che serve o lavora abitualmente in casa 
altrui avrll lo stesso domicilio della persona a cai serve, o in casa 
deDa qoale lavora, quando abiterii con essa nella medesima casa. 

73. Le disposizioni dei precedent! articoli relative al cangiamento 
di domicilio non derogano agli osi e regolamenti che concernono ai 
diritti ed ai carichi comunali. 

74. n domicilio che aveva il defunto determina il laogo dell' 
aperta successione. 

75. Allorqaando le parti, o una di esse, in un atto pubblico, e 
per r esecuzione del medesimo avranno eletto il domicilio in un 
luogo de' Regii Stati diverse da quello del loro domicilio reale, le 
citazioni, le domande ed i procedimenti relativi a quest'atto si 
potranno &re al domicilio convenuto, ed avanti si Giudice del 
medesimo. 



(V.) 

Extract from ** Coutumes des Duche Bailliage et PrevdtS d'Ot' 

leans " par Pothier^ 4to, ed. 1780, 

CHAPITRE PREMIER. 

Des differentes especes de Loix Coutumieres, 

Nous avons trois especes de Statuts ou Loix Coutumieres, les 
Statuts personnels, les Statuts r^els, et ceux qui ont pour objet ce 
qui concerne la forme ext^rieure des actes. 

§1. 

Des StcUuts personnels^ et du domicile qui y rend Us personnes 

sujettes. 

On appelle Statuts personnels les dispositions coutumieres qui 
ont pour objet principal de r^gler T^tat des personnes. Telles 
sont celles qui concernent la puissance paternelle, la tutelle des 
mineurs, et leur Emancipation, Orleans, tit, 9 ; Vkge requis pour 
tester, ibid, art, 293 ; la puissance maritale, ibid. art. 194, et suiv. 

Ces- Statuts personnels n'ont lieu qu'k regard des personnes qui 
y sont sujettes par le domicile qu*elles ont dans le Bailliage d'Or- 
kans, ou autres lieux r6gis par notre Coutume. Au reste, ces 
Statuts personnels exercent leur empire sur ces personnes par 
rapport ^ tous leurs biens, quelque part qu'ils soient situEs. 

Par exemple, une personne soumise k la Coutume d'OrlEans, ne 
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peut tester avant TAge de vingt ans, r^gU par cette Coatame, 
m^me des biens qa'elle auroit dans les Pays r^gis par le Droit 
6crit, qui permet aux gar^ons de tester k quatorze ans, et aux 
fiUes k douze : une femme marine, soumise k la Coutume d'0r16anSy 
ne peut, sans I'autorisation de son mari, aliener ni acqu^rir des 
biens, quoique situ6s dans le pays du Droit 6crit, qui n'exige point 
Fautorisation, &c. 

Le domicile des personnes les rendant sujettes aux Statuts 
personnels du lieu oh il est 6tabli, il est n^cessaire de donner 
quelques notions de ce domicile. 

^ous en trouvons la definition en la Loi 7, Cod. de incoL ; c'est 
le lieu oh. une personne a dtabli le siege principal de sa demeure 
et de ses afiaires ; Ubi guts larem rerumque ac fortunarum summam 
constituit; unde non sit discessurus si nil avocet ; unde, quum pro* 
fectus esty peregrinari videtur^ Sfc. L. 7, Cod. de incol. 

Observez qu*il n'est pas n^anmoins toujours n^cessaire qu'une 
personne ait actuellement une demeure dans un lieu, pour que ce 
lieu soit celui de son domicile: car une personne ne peut, k la 
v6rite, 6tablir son domicile dans un lieu qji^animo et factOy en s'y 
etablissant une demeure : mais le domicile une fois 6tabli dans un 
lieu, peut s'y retenir animo solo* C'est ce qui arrive lorsqu'une 
personne quitte le lieu de son domicile pour un long vo3'age, ou 
pour aller resider dans un lieu ou I'appellent des affaires passageres, 
ou un emploi amovible ; car quoique cette personne ait emport6 
avec elle tons ses efiets, et n'ait conserve aucune demeure dans le 
lieu de son domicile d'oti elle est partie, n^anmoins elle est toujours 
cens6e conserver animo son domicile dans ce lieu, et elle demeure 
sujette aux Statuts personnels de ce lieu, tant qu'elle ne s'est pas 
6tabli ailleurs un veritable et perp^tuel domicile. 

Le domicile d'une personne est aussi celui de sa femme. Comme 
la femme, d^s Tinstant de la calibration du mariage, passe sous la 
puissance de son mari, elle cesse, en quelque fagon, d'avoir pro* 
priam personam, et elle ne fait plus qu*une m^me personne avec 
son mari. Elle perd des cet instant son domicile ; celui de son 
mari devient le sien, et elle devient d^s ce jour sujette aux Statuts 
personnels du lieu de ce domicile, quoiqu'elle n'y soit pas encore 
arriy^e. Ceci n*est pas contraire a ce qui sera dit ci-apres, que la 
translation de domicile d'un lieu a un autre, ne peut s*effectuer 
que lorsqu*on y est arriv^ ; car ce principe a lieu k I'egard du 
domicile propre qu*une personne se propose d'^tablir, et non k 
regard de ce domicile que la femme ne s*6tablit pas elle-mlpae, 
mais qu'elle tient de son mari. 

Lorsqu'une femme est separ^e d'habitation par un jugement qui 
n'est suspendu par aucun appel ni opposition, elle peut s'6tablir un 
domicile qui lui devient propre. 

Le domicile d'une personne est aussi celui de ses enfans, jusqu*a 
ce qu*ils s'en soient choisi et 6tabli un autre ; ce qu'ils peuvent 
faire lorsqulls sont en ^e suffisant pour cela ; ^am placet etiam 
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€t fUum-famSUai dandciUum habere posse^ non uHgue ubi paier 
habuU, sed vhicumque ipse constUuU ; L. 3 ft 4, fF. ad munic. 

De tout ceci il r^solte que le domicile qui oblige les persoDues 
anx Loix personnelles du lieu ou il est ^tabli, peut 6tre de trois 
especes. 

II y en a un qu*on peut appeller domicile de ehoiXf qui est celui 
qu'uae personne s'est choisi et ^tabli elle-m^me. 

n 7 a le domicile patemel ou d'origine, qui est celui que les 
enfans out re^u de leurs parens, et qu*ils sont censes conserver, 
m^me apr^ la mort de leurs parens, tant qu*ils ne s*en sont pas 
choisi un autre ; mais qu*ils pei^Ient m^me du vivant de lenr pere, 
aussi-tdt qu'ils 8*en sont choisi et 6tabli un autre. 

Enfin, il y a le domicile qu*une femme tient de son mari, et 
qu*e11e conserve fetant devenue veuve, jusqu'^ ce qu*elle s'en sait 
choisi et ^tabli un autre, ou qu*elle se soit remariee. 

Le changeroent de domicile dclivre les personnes de Tempire 
des Loix du lieu du domicile qu'elles quittent, et les assujettit a 
celles du lieu du nouveau domicile qu'elles acquierent. 

Un majeur usant de ses droits, peut changer le domicile, et le 
transf<§rer en tel lieu que bon lui semble : mais il faut pour cette 
translation le concours de la volont^ et du fait ; Domtcilium re et 
facto transfertur non nuda contestaHone, L. 20, ff. ad municip, 
C'est pourquoi, quelques signes qu'ait donnas une personne de la 
volont^ qu elle a de transfi§rer son domicile dans un autre endroit, 
et quelqae raison qu'elle ait de Vy transferer, elle demeure sujette 
a la Loi de son ancien domicile, jusqu'^ ce qu*elle se soit effective- 
ment transportee sur le lieu ou elle vent en 6tab]ir un nouveau, et 
qu'clle Vy ait effectivement #tabli. 

La volont^ de transferrer notre domicile dans un autre lieu, doit 
^tre justifi^e. Elle n*est pas Equivoque, lorsque c'est un b^n^fice, 
une charge ou un autre emploi non amovible qui nous y appelle. 
En ce cas, des que nous y sommes arrives, nous y acqu^rons 
domicile, et nous perdons I'ancien. 

Au contraire, lorsque la cause qui nous appelle en un autre lieu 
est passagere, telle qu'un exil, ou un emploi amovible, quelque 
long s6jour que nous y ayons fait, quoique nous y soyons ddc^^ 
sans ^tre retourn6s au lieu de notre premier domicile depuis que 
nous en sommes sortis, et quoique nous n'y ayons plus eu de de- 
meure, nous sommes n^anmoins census avoir conserve ce premier 
domicile; {Arret du 5 Avril^ 1713, au 6e To. du Journal des 
Aud.) a moins que notre volont^ d'y transferer notre domicile ne 
parut par d*autres circonstances ; comme si, par exemple, nous y 
avions acquis des heritages, et que nous eussions ali^nl ceux que 
nous avions au lieu de notre premier domicile. 

On doit aussi pr^sumer que nous avons voulu transferer notre 
domicile au lieu ou nous sommes alles demeurer, si depuis que la 
cause passagere qui nous y reteuoit, a cess6 ; puta, si depuis la 
revocation de notre emploi, nous avons continue d*y demeurer 
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pendant un temps considerable^ C'est sur ce principe que la 
Lot 2f Cod, de incol, decide que celui qui ayoit ^te demeurer en 
une ville pour y faire des etudes, n*^toit pas cens^ j avoir acquis 
domicile, a moins qu'il n'y eAt demeur^ dix ans ; car le temps des 
6tudes oe pouvant 6tre si long, ce long-temps qu'il j a pass^, fait 
pr^sumer en lui la volenti d'y 6tablir son domicile. 

Lorsqu'on ne connott pas la cause pour laquelle quelqu*un est 
alM demeurer ailleurs qu'au lieu de son domicile, sa voiont6 d'y 
transfigrer son domicile, pent se prouver tant par la longueur du 
temps qu'il a commence d'y demeurer, que par d'autres circon- 
stances, qui sont laiss^s a I'arbitrage du Juge. 

Un mineur ne pent pas transferer k son gr^ son domicile : 11 la 
pent n^anmoins en certains cas. 1. II pent, en contractant mariage 
du consentement de ceux sous la puissance desquels il est, trans- 
ferer son domicile au lieu ou il prend sa femme ; et 11 pent mdme, 
depuis qull est marine, le transferer ou bon lui semblera. 2. Un 
mineur pent transfi§rer son domicile, soit au lieu ou il est pourvu 
d'un benefice ou d'une charge, ou autre emploi non amovible qui 
demande residence perp^tuelle ; soit au lieu ou, du consentement 
de ceux sous la puissance desquels il est, il formeroit un ^tablisse- 
ment de commerce. 

Lorsqu'un mineur, a la mort de son pere, tombe sous la tutelle 
d'un parent qui a son domicile dans un autre lieu, c'est une 
question, si ce mineur perd le domicile paternel, et acquiert celui 
de son tuteur. Bretonnier sur Henrys, t 1, p. 635, tient Faffir-^ 
mative ; et en consequence il decide qu'un mineur qui, ^ la mort 
de son pere Parisien, 6toit tomb^ sous la tutelle d'un Lyonnois, 
avoit pu tester avant T&ge requis par la Coutume de Paris. Boul- 
lenois, en son Traits des Statuts, qu, 2, est de m^me avis. Au 
contraire Momac, sur la Loi Uniq. Cod, ubi de hcered, ag. dit que 
les plus habiles Avocats de son temps tenoient que les mineurs 
n'acqu^roient pas, a la mort de leur pere, le domicile du tuteur 
qu'on leur donnoit, et etoient censes conserver le domicile paternel : 
il 6tablit ce sentiment par de bonnes raisons, que Ton^peut voir an 
lieu cite. II nous suffit de dire que les mineurs ne composent pas 
la famille de leur tuteur, comme les enfans composent la famille de 
leur pere : ils sont dans la maison de leur tuteur comme dans une 
maison 6trangere: ils y sont ad temptis, pour le temps que doit 
durer la tutelle ; par consequent le domicile de leur tuteur n'est 
pas leur vrai domicile, et ils ne peuvent ^tre census en avoir d'autre 
que le domicile paternel, jusqu'k ce qu'ils soient devenus en ftge de 
s'en etablir un eux-m^mes par leur propre choix, et qu'ils I'aient 
efiectivement etabli. 

II n'en est pas de roeme de la mere: la puissance paternelle 
etant, dans notre Droit, different en cela du Droit Remain, com^ 
mune au pere et k la mere, la mere, apres la mort de son mari, 
succede aux droits et h, la qualite de chef de la famille qu'avoit 
son mari yis-k-vis de leurs enfans: son domicile, quelque part 
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qu'elle jug« de le tntosferer sans fraude, doit done ^re celai de 
ses enfaDSy jusqn'k ce qu'ils aieat pu s'en choisir uo qui leur soit 
propre. 

II J auroit fraade, s'il ne paroissoit aacnne raison de sa trans- 
lation de domicile, que celle de se procurer des avantages dans les 
successions mobiliaires de ses enfans. 

Les enfkns suivent le domicile que leur mere s'6tablit sans 
fraude, lorsque ce domicile lui est propre, et que, demeurant en 
viduitd, elle conserve la quality de chef de &mille : mais lorsqu'elle 
se remarie, quoiqu*elle acquiere le domicile de son second mari en 
la famille duquel elle passe, ce domicile de son second mari ne 
sera pas celui de ses enfans, qui ne passent paft comme elle en 
la famille de leur beau-pere ; c'est pourquoi ils • sont census con- 
tinuer d*avoir leur domicile au lieu ou Tavoit leur mere avant que 
de se remarier, comme ils seroient census le conserver, si elle 6toit 
morte. 

II paroit quelquefois incertain ou est le domicile d-une personne ; 
ce qui arrive lorsqu*elle a un manage dans deux lieux diffirens ou 
elle va passer alternativement diff^rentes parties de Fannie. II 
n'y a pas lieu k cette incertitude, lorsque cet homme a un b^n^fice 
ou uue charge, ou autre emploi non amovible qui demande resi- 
dence dans I'un des lieux ; car il n'est pas douteux en ce cas que 
c'est dans ce lieu ou doit 6tre fix6 son domicile. Lorsque cet 
homme n'a aucun b6n6fice ni charge ou emploi qui lattache k Tun 
de ces deux lieux, on doit, pour fixer son domicile, avoir recours h, 
d'autres circonstances, et decider, 1, pour le lieu ou il laisse sa 
femme et sa famille lorsqu*il va dans I'autre ; 2, pour celui ou il 
fait le plus long s^jour ; 3, pour celui ou il se dit demeurant dans 
les actes ; ou pour celui ou il est impost aux charges publiques ; 
ou pour celui ou il se rend avec sa famille pour faire ses Piques ; 
(Argentr^ sur Bret, art 449.) A d6faut de toutes ces circonstances, 
on doit, in dubw, decider pour celui des deux qui 6toit le domicile 
de cet homme ou de ses pere et mere, avant qu*il ait commence de 
tenir un manage dans Tautre ; car le changement de domicile d'un 
lieu k un autre devant ^tre justifi6, on est toujours, in dubiOf 
pr^sum^ avoir conserve le premier. 

§ II. 

Des Statuts reels. 

On appelle Statuts reels les dispositions qui ont pour objet 
principal les choses. Telles sont celles qui concernent les fiefs, 
les censives, les servitudes, les successions, le douaire coutumier, 
les choses dont on pent disposer par testament, les donations, les 
prescriptions, les retraits lignagers, &c. 

Les Statuts r6els dune Coutume ont lieu seulenient k regard 
des choses qui sont soumises k son empire ; et ils ont lieu k regard 
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de quelque personne que ce soit, m^me de celles qui sont domi- 
cili^es hors de son territoire. 

Pour sgavoir k rempire de quelle Coutume une chose est sujette, 
il faut distinguer celles qui out une situation veritable ou feinte, et 
celles qui n'en oot aucune. 

Les eh OSes qui ont une situation veritable, sont les heritages, 
c'est-^-dire, les fonds de terre et maisons, et tout ce qui en fait 
partie. 

Les droits r6els que nous avons dans un heritage, qu'on appelle 
Jus in rcy tels qu*un droit de rente fonciere, de champart, &c., 
sont census avoir la m§me situation que cet heritage. Pareillement 
les droits que nous avons k un heritage, qu'on appelle Jus ad rem, 
c'est-^-dire, les cr^ances que nous avons contre quelqu'un qui s*est 
oblig6 k nous donner un certain heritage, sont census avoir la 
m^me situation que Tb^ritage qui en est I'objet. 

Les offices sont census avoir leur situation au lieu ou s'en fait 
Texercice. Les rentes constitutes sur le Roi, pour le paiement 
desquelles il y a un Bureau public, sont cens^es avoir leur situation 
au lieu ou est 6tabli ce Bureau. 

Toutes ces cboses qui ont une situation r6elle ou feinte, sont 
sujettes k la Loi ou Coutume du lieu ou elles sont situ^es, ou 
cens6es F^tre. 

Les cboses qui n'ont aucune situation, sont les meubles corporels, 
les cr^ances mobiliaires, les rentes constitutes, autres que celles 
dont il a ^t6 ci-dessus parl6, quand meme elles auroient un assignat 
sur quelque heritage ; car cet assignat n'est qu'un accessoire. 

Toutes ces cboses qui n'ont aucune situation, suivent la per- 
sonne k qui elles appartienuent, et sont par consequent regies par 
la Loi ou Coutume qui r6git cette personne, c*est-a-dire par celle 
du lieu de son domicile. 

§ IIL 

De la troisieme espece de Statuts, 

II y a une troisieme espece de dispositions coutumieres qui 
concernent la forme des actes : tel est I'article 47 de notre Cou- 
tume, pour la forme du port de foi ; et I'article 289 pour celle des 
testamens. Ces dispositions n'ont lieu qu'^ regard des actes qui 
se passent dans le territoire de la Coutume, et il nimporte entre 
quelles personnes. 
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Extract from '* Comelii Van Bynkershoek Quastianum Juris 
Privati, libri quatuor" (4to ed. Leyden^ 1744, vcl, 14, j?. 174.) 

CAP. XVI. 

De domicilio impuberU vel minaris et an superstes parens vel tutor 
id mutare posset, et quo effectua circa successionem ab intestatof 

Interest scire, ecquid sit domiciHam impuberis vel minoris, sic 
enim scimus, quo foro utaotur, et quo jure iis succedatur ab intes- 
tato. Sane liberos impuberes et mioores, si parentes habeant, 
eorum foro oti res certa est, nam quod ajunt, filios etiam sine 
consensu patrum domicilium mutare posse, admiserim in iis, qui 
in potestate non sunt, non iis, qui adhuc sub cura sunt vel paren- 
tum, vel tutorum. £t cum quidam Vlissinganus minor cum qua- 
dam Amsterdammensi, nuptiarum contrabendarum ergo, Yianam 
concessisset, ibique impetrasset civitatem, et sic nuptias contrax- 
isset, proclamationibus, quas vocant, Vianse duntaxat factis, quae 
ex §. 3. Ordonn, Polit, Holl, et ex §. 6. Ordon. Pol. Zeland. 
fieri debebant in loco domicilii, eaque ratione tutores juvenis 
nuptias rescindi petiissent, Curia Hollandiae ult. Jul. 1629, secun- 
dum tutores sententiam dixit, scilicet quum neque Amsterdami, 
neque Ylissingse proclamatse essent nuptiae. Juvenis, Vlissingae 
natus, a tutoribus, Vlissingse habitantibus, studiorum causa, Har- 
derovicum missus, feriarum tempore Amsterdamum excurrerat, et 
ibi Venerem Minervs prsetulerat. 

Addo aliam speciem, quae Hollandos JCtos exercuit. Quidam 
Juvenis, Heusdse natus, ibi utrumque parentem amisit. Ejus 
tutor, qui Hagse Batavorum habitabat, misit juvenem nunc buc, 
nunc illuc, et tandem Amsterdamum mercaturse addiscendse causa. 
Quum ibi nuptias facere constituisset, vocat tutorem, si contra- 
dicere vellet, Amsterdamum ad Delegates causarum matrimoni- 
aliura. Responsum est, minorem neque in causa matrimoniali 
recte agere adversum tutorem suum. Perperam, sed hoc jam non 
agimus. Deinde responsum est, Heusdae, ubi parentes defuncti 
erant, matrimonium fuisse publicandum, et ibi litigandum, si tutor 
ei contradicere vellet, nam ex Epistula B. Hadriani ne eum qui- 
dem, qui alicubi studiorum causa moratur, domicilium ibi habere 
credendum esse, nisi decem annis transactis, et fortunis suis eo 
translatis, /. 2, C. de IncoL multo minus igitur eum, qui mercaturse 
discendse causa alicubi moratur, cum major sit studiorum, quam 
mercaturse favor, quin, si Heusdse litigandum non esset, tutorem, 
qua Rationalem Hollandise, non nisi ad Curiam vocari posse : sic, 
inquam, responsum est, sed rursus perperam. Quod ajunt studi- 
orum vel mercaturse causa domicilium pupilli non mutari, id utique 
non aliter verum est, quam de eo, qui alibi domicilium habet, qui 
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alibi non babet, ubi moratur, ibi habitat. Parentes, sed mortui, 
quod Heusdse habitarunt, nihil quicquam refert, cum morte sua, 
quod nemo continuavit, domicilium suum exstinxerint. Et ubi 
Duptise celebrantur, recte citautur omDes, si veliut contradicere, 
generale judicium Kequnturi, nee, si proprie loquamur, citabatur 
hie tutor, sed si contradicere vellet, ei denunciabatur, acturus in 
loco, ubi agendum est. 

Posse tutorem pupilli sui domicilium mutare, perinde ut potest 
parens superstes, nescio, quisquam serio dubitaverit, si successionis 
legitims causae non versetur, nam, si hsec versetur, multa dispu- 
tatio est, ut mox audies. Quicunque impuberum vel minorum 
educationi prsepositi sunt, sive sint parentes superstites, sive 
tutores, expioratis omnibus, quid lis expediat, deliberant, et de eo 
statuunt ex animi sui sententia. De causa matrimoniali audi, quid 
me Senatore inciderit apud Senatum Supremum. Pater Amster- 
dammensis et Matrem, et Titium, qui Amsterdami habitabat, 
liberis suis tutores dedit, sub auctoritate, onder Oppergesag, ut 
ajebat, van Weesmeesters van Amsterdam, Mater eademque vidua, 
mense Maj. 1714. cum liberis quinque, quos penes se habebat, 
Amsterdamo abit, et Leidam domicilium transfert, ut minor! 
sumptu ibi se suosque exhiberet, nihil quicquam contradicente 
tutore Amsterdammensi, Mense Novembri ejusdem anni Titia, 
quae erat ex quinque liberis, Amsterdamum redit, et ibi educanda 
traditur Matronse cuidam in schola puellari. Mense Augusto anni 
1713. ilia Titia, Leidam re versa, moliebatur nuptias cum Msevio. 
Cum mater dissentiret, a Titia et Msevio vocatur ad Magistratum 
Leidensem, ut redderet dissensus sui rationes. Superveniunt 
Magistri pupillares, qui Amsterdami sunt, et contendunt, illas 
rationes apud se esse reddendas, Titiam enim minorem nunquam 
domicilium mutasse. Quum ea res unice penderet a mutatione 
domicilii, placuit partibus de ilia, prsetermissis aliis judicibus, 
statim litigare apud Senatum Supremum. Inter partes non erat 
tutor Amsterdammensis, testamento constitutus. Soli Magistri 
pupillares agebant, qua Oppervoogden, ut prae se ferebant, sed 
illud onder oppergesag^ quo verbo usus erat testator, nescio an 
aliam tutelam inferat, quam honorariam. Certe, quod ad rem 
ipsam attinet. Senatus nihil verius esse putavit, quam viduam, 
quinque liberorum matrem, eandemque tutricem, potuisse, quo 
vellet, domicilium transferre, et revera cum Titia minore, et reli- 
quis fratribus et sororibus transtulisse Leidam, ubi simul adhuc 
habitabant. Patris domicilium morte exstinctum erat, et mater, 
nunc sui juris, parsimonias consulens, cum liberis suis Leidse edere, 
quam Amsterdami esurire maluit. Quod autem Titia, ad scholam 
puellarem frequentandam, novem fere menses Amsterdami morata 
fuerit, eo ipso domicilium mutasse, nemo facile dixerit, et contra 
quoque responsum est. Atque ita Senatus 21 Jul. 1716. judicavit, 
Titiam Leidae habitare, et ibi, si vellet, matrem posse matrimonio 
contradicere. 
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Sed an haec qaoqua Talebant, si tupentes parens Tel tator 
domiciliom minoris trangferat, at ejus, intestati mortui, alia sit 
successiOy qoam ante fait; Inanis, inqaies, qusstio, quia Jure 
HoUandico quisque intelligitur decessisse jure loci, in quo mortuus 
est, inde enim cautum est §.9. FomuE Juris Aasdamici et Sea- 
ifiniciy Pueri, qui habitabat in loco, ubi utebantur jure Aasdomico, 
ludentis et casu morientis in loco, ubi utuntur jure Scabinico, 
bereditatem deferri secundum jus Scabinicum. Quamvis enim 
nonoulli scribant, atque si id jus adhuc obtineret, ab aliis tamen 
dud urn animadversum est, d. §. 9. nee rationem, nee auctoritatem 
juris habere. Sane ilia Forma non est nisi incondita Farrago, quae 
multa habet sic satis inepta, et eam nulla auctoritate juris esse 
habendam inde apparet, quod, cujus sit, ignoratur, et quod nullum 
prse se ferat diem yel Consulem, a private forte JCto conscripta in 
usum suum, privatum certe hominem redolent tres appendices, 
huic FormaB additae. Non longe abit a J. §. 9, quod responsum 
est, ejus, qui ex Ditione Utrechtana, ob bellum et aquae diluvium, 
in Holland iam fugerat, et ibi mortua erat, bereditatem Jure Hol- 
laudico deferri. 

Ceterum, quod ait d. §.9. extremum est, ut et quod in contra- 
rium retulit Faber L, L Cod. Sc^. Tit, V. Defin. 3. et 4. L^es 
domicilii sequendum est, sed ubi domicilium est, pro varietate 
factorum non tuto definire licet, interea probo distinctionem 
Ulpiani in /. 19. §. 2. ff. de Judic. a loco domicilii longe alienum 
esse locum, in quo quis fortuito moratur, et secundum banc dis- 
tinctionem facile est in consilium ire de singulis causis, quae 
incidunt, etiam de his, quae commemorantur ConsiL H, T. 1. 
Consil, 8. et 112. rursus T. 11. ConsiL 38. et 173: ut et de aliis, 
quas retulit Voet ad Tit ff. ad SC Tertull, et OrphiL ibique 
Append, de Success, ab intestato n. 34. nam longum esset, has 
omnes excutere, et de iis sententiam meam addere. Omnino 
igitur interest scire, non tam ubi quis decessit, quam ubi decedens 
domicilium habuit, nam, si hoc sciamus, secundum leges ejus 
domicilii hereditas intestati defertur, sive major sive minor deces- 
serit, quod ad mobilia nempe, et quae pro mobilibus habenter, 
immobilia enim deferri ex jure, quod obtinet in loco rei sitae, adeo 
recepta hodie sententia est, ut nemo ausit contra hiscere. 

Sed esto, recte mutet superstes parens vel, tutor domicilium 
impuberis vel minoris, sed an eo effeclu, ut successionis causam 
mutet ? Ut bona, quae a patre vel matre obvenerunt, et ex Jure 
Scabinico ad eorum heredes pertinebant, nunc, translate a super- 
stite vel tutore domicilio in Urbem vel agrum Juris Aasdomici, ad 
superstitem, quin vel ad ipsum tutorem pertineant ? Sic puto. 
Scio impuberem vel minorem proprio Marte non recte domicilium 
suum mutare, sed quid ni posset, qui eum repraesentat, et quid ni 
posset cum omni effectu, nisi qua lex sit, quae impediat ? Sin ajas, 
parentem, in loco Juris Scabinici defunctum, de liberorum suorum 
successione legitima securum, Cognates suos iis non substituisse, 
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atqae ita, mutato postea domicilioi ejas voloDtatem circumyeniri. 
Sin hoc, inquam, ajas, id ais, quod nescis. Potuerunt Parentes, si 
ita videretur, pacto antenuptiali vel testamento, alterutrius juris 
successioDem eligere, sed, si non elegerunt, sibi imputent, quod 
mutandi domicilii et sic mutandae successionis causam prsebuerint. 
£t forte primum defunctus Conjux non elegit jus Scabinicum, ut 
superstes, in rem suam, domicilium transferre posset? Magis 
scilicet superstitem diligens, quam cognates suos, et satis gnarus, 
liberos suos post pubertatem, mutato quam vis domicilio, de rebus 
suis testamento statuere posse ex animi sui sententia. 

Sunt tamen, qui impuberis, ab intestate defuncti, successionem 
ex pristino parentis domicilio deferunt, et sic defert Mornacius ad 
Tit. C. ubi de Hered, agat, et quern illaudatum ad verbum des- 
cripsit Christansus Decis. Vol, IL Decis, 166. et sic responsum 
est, ne quidem ipsam cum filio, cujus nulli tutores memorantur, 
matrem, domicilium transferentum ex loco, ubi pater obierat, 
efficere potuisse, ut non jure loci origtnis paternas moreretur. Et 
in eandem sententiam alii quoque sapiunt. Omnes illi provocant 
ad domicilium originis, quod patre defuncto in liberis continuatum 
videri debet. Et sic est, si liberi, ex consensu tutorum, ibi habi- 
tare pergunt, sed si aliud domicilium prseferant, cedo, cur non 
possint. Ipse utique pater morte domicilium suum exstinguit, et 
inter omnes nunc constat, domicilium originis bodie non frequen- 
tari, quin nee Jure Romano de domicilio originis tam prasclare esse 
sententiendum ab aliis jam animadverti coeptum, sed non satis 
adhuc expeditum est. 

Mediam sententiam extulit Rodenburg de Jure Canjug. Tract. 
de Jure^ qtwd oritur e Statut. divers. Tit, II, Parte altera C, L 
n, 6. et C, 2, n, 2. et 8. eumque secutus Yoet ad Tit, ff, de Judic, 
n. 100. Permittunt illi, ut superstes parens vel tutor domicilium 
impuberis vel minoris mutet, sed non permittunt, si mutet in 
fraudem tertii, ut forte intervertat hereditatem et ad alios heredes 
transferat, quam in antique domicilio ab intestate successuri essent, 
et ex facto ajunt, definiendum esse, quo animo domicilium mutetur. 
Sed quam difficile est, de secrete animi sententiam ferre, et quam 
infinitis ea indagatio causam prasberet litibus ? Imo, inquiunt, ex 
eo animum fraudulentum licet intelligere, si pater vel mater Ian- 
guentem forte et segrotantem impuberem ex loco Juris Scabinici 
in locum Juris Aasdomici transferat, nam si valentem et sanum 
transtulerit, largiuntur, fraudis suspicion! locum non esse. Sed 
quem voeas languentem et cegrotantem^ non, putem, si caput, si 
dentes doleant. Sed quid si febricula comes adsit ? Nescio et 
lubrica res esset, gradum morbi definire. Si simile quid placeret, 
mallem, omnem translationem domicilii, quse successionem intes- 
tati mutat, habere pro fraudulenta, nisi probetur, aliam fuisse 
mutandi domicilii causam. Sed difficillima est ejus rei probatio, et 
forte tunc desiderabis idoneara mutandi causam, et, si minus 
idoneam existimes, respondebis pro animo captandas hereditatis. 
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Adeo waBat va^mor pede inooto, n, absque ulla anctoritate 
jorii^ ngnls, que supendd parenti Tel tatori permittit domiciliam 
impoberis tcI miiioris motare, Dcado qoas ezcepdones affingas, at 
elites, quod, ot dud, ipse defbiiclii% n ita ei videretar, evitare 



Sed qoom sezoenta ezstent mntati a parente saperstite vel 
tntore domicUii, niicqiiaiiine» inqaies, ea de re litigatam vel judi- 
catam esl ? Litigatum acio^ jadicatom nan ausun dicere. Ecce, 
que mihi none snccommt. Patre delbncto mater, quae Medio- 
boigi Zelandorom hafaitabaty com filio qui mkf^i^ laborabat, 
Leidam domiciliam tiansfert^ qoo^ at apad plores vicinos erat pro- 
fesMy filii moriends ab intestate heres esaet, neqae enim satis 
▼idebatar fidere testamento, qoo filias, proxime pabeitatem ^res- 
soSy matrem ex asse heiedem scripserat, quia agnati pnetexebant, 
filiom ad condendum testamentnm, mente satis int^ra non uti. 
Nondnm ebipso anno post dmnicilium mutatum filius Leidss fate 
suo fongitor. Agnatic frcto apud Middelbuig^enses arresto^bi 
contendunt, se defuncti ab intestato beredes esse. Imo se hereaem 
esse oontendit mater, cum ex testamento^ tum etiam ab intestato, 
defuncto quippe filio in loco Juris Aasdomici. Pro matre judi- 
carunt Jadices Middelburgenses 9. JuL 1725. et Curia Hollandiae 
18 JuL 1727. sed incertum, an ex causa testati, tcI intestati. 
Quum iqipellatum esset ad Senatnm, prime qussitum est, an filius 
tantum babuisset mentis, quantum sufficit ad condendum testa- 
mentum? Sane difficile dictu est, si mens undequaque perfects 
coostet ex XIL uncdis, quot desiderentur, ut testamentum, qua 
sani bominis, subsistat. Sed et in facto testes magno utrimque 
numero mode affinnsbant, mode negabant tantum judicii habuisse 
filium, quantum ad testameotum Sciendum sufficit, recitatis quam 
plurimis animi magis minusve integri exemplis. Sed quum nulla 
testimonia essent redacta in foimam^ quam vocant, probafUem, 
Senatus tuto ea de re judicare nee potuit, nee debuit. Inanis, 
inquies, ea opera, cum nihil intersit, si mater etiam ab intestato 
filii sui heres esset. Sic est, si non quidam JCti distinguerent, ut 
et hie nonnulli Senatores distinguebant, qua mente superstes 
parens domicilium mutasset, ut liberorum hereditatem aucupetur, 
an mente alia et longe diversa, nam simulac huic distinctioni 
locum facis, rursus habes qusstionem facti, de mente nempe 
superstitis, et sic iterum recurrendum est ad testimonia, qase et 
hie de mente occurrebant, sed etiam non redacta in formam pro- 
bantem, quin si vel redacta fuissent, mater ex asse se filU heredem 
esse contendebat, cum tamen ab intestato heres esse non posset 
ratione bonorum immobilium, quae Jure Scabinico regebantur, si 
quae forte ejusmodi in hereditate essent, et ad quae etiam nomina- 
tim contenderant Agnati. Sic ut causa testati necessario hie esset 
definienda ante causam intestati, quia in causa intestati bonorum 
distinctio erat adhibenda, si vel secundum matrem jus diceretur. 
Atque hsec Senatum moverunt, ut 20. Jul. 1728. decreverit, inter- 
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loquenduniy omnia utrimque testimoDia in formam probantem esse 
redigenda. Quamvis autem sic dicere non liceat, decisam hie esse 
quaestioneniy quam proposui, negari tamen nequit, plerosque tunc 
Senatores videri procliviores fuisse ad amplectendam distinctionem, 
ecqua mente superstes parens vel tutor domicilium impuberis yel 
minoris mutaverit. Sed erant, qui alia sententia utebantor. 

Multo minus ilia, quam dixi, qoaestio decisa est in hoc facto. 
Sempronius, qui Hagse Batavorum cerevisiariam exercebat, ex 
nxore defuncta unom habebat filiolum, adhuc impuberem. Ut 
ejus ab inti^stato heres esset (sic enim facile mihi persuadeo) 
8. Mart. 1731. conducit, ad tres annos, prsediolum aliquod rusticum 
in Rhenolandia, prope Leidam, ubi jus Aasdomicum obtinebat, et 
eo frivola quaedam transfert. Hagse interea habebat domum, 
supellectilem, ofiicinam cerevisiariam, molam, cerevisiarise destina* 
tarn, habebat equos et currus^ solvebatque tributa et vectigalia, 
quae a civibus exiguntur. Filiolus ille 24. Mart. 1731. Hagse, ubi 
Cjpi patre habitaverat, decedit. Titius, qui nomine uxoris heres 
legitimus erat illius filioli ex jure Scabinico, quod Hagse obtinet, 
a Senatu Supremo impetrat Interdictum quorum bonorum ad 
adipiscendam possessionem hereditatis, a puero illo relictse. Pater 
Sempronius ait, se domicilium suum transtulisse in prsediolum 
illud, quod sub jure Aasdomico erat, atque ita se filioli sui legiti- 
mum heredem esse. Sed ex iis, quae dixi, de ipso domicilio patris 
non magnopere erat laborandum, nam qui per aestatem, voluptatis 
causa, aliquod tempus in Tusculanis suis transigunt, domicilium, 
quod ante habuerunt, non mutant, ut nee mutaverat Sempronius, 
quod eum docere potuisset /. 17. §. 13. ff. ad Municip, et /. 7. 
C. de Incol, Ipse filiolus ne semel quidem pemoctaverat in illo 
praedio, et forte ne pater quidem, cum puer decederet. Paribus 
igitur su£Pragiis Titio adjudicata est fiduciaria possessio 31 Oct. 
1731. ex causa scilicet non mutati domicilii, sed id non definit, si 
revera mutatum sit, an quod ad successionem iotestati, mutare 
potuerit superstes parens vel tutor. Memini me Senatore vel 
Prseside bis terve id alias qusesitum esse : sed cum tentata trans- 
actione, ut tentari solet in causis dubiis, ea successerit, nihil quic- 
quam decisum est. 



(VII.) 

Extract from " (Euvres de Jff. Cochin^* {Paris, 1788, vol, 6, 

p. 226.) 

QUESTION. 

Ou doit ^tre ^x^ le domicile d'un d6funt qui a varie dans les 

declarations qu'il en a faites. 

La seule question qui divise les parties, est de savoir si le mar- 
quis de Saint-Pater 6toit domicilii k Paris ou dans le Maine. 
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Tout se r^unit pour reconnoitre la v6rit^ du domicile dans le 
Maine, soit que dans diff^rentes 6poques de la vie du marquis de 
Saint-Pater, on le suive, pour ainsi dire, pas k pas, soit que Ton se 
renferme dans des observations g6n6rales qui suffisent, suivant les 
v6ritables principes de la matiere. Commen9ons par ce qui s*est 
pass^ dans les diffgrentes 6poques de la vie du marquis de Saint- 
Pater. 

Premiere epoque. C*est celle de sa naissance. Ta famille du 
marquis de Saint-Pater, depuis pr%s de deux cents ans, avoit ixA 
^tablie dans le Maine ; il y est n6 lui-meme le 4 Septembre, 1669 ; 
il fiit baptist dans la paroisse de Saint-Pater, lieu de sa naissance. 
Voil^ done son domicile d'origine ; il ne peut pas y avoir sur cela 
le moindre doute. 

Ce domicile n*a pas pu changer pendant toute la minority du 
marquis de Saint-Pater ; il est demeur^ d'abord sous la tutele de 
son pere, qui continuoit de demeurer dans le Maine ; ensuite le 
sieur de Gennes, son aieul maternel, devint son tuteur. Le sieur 
de Gennes 6toit procureur du roi de la ville du Mans, et, par con* 
86quent, il y avoit un domicile fixe et n6cessaire ; le jeune marquis 
de Saint-Pater n*en pouvoit pas avoir d'autre, quoiqu'il fiit sorti de 
sa province pour entrer page chez le roi en 1676, et qu'il obttnt 
ensuite une compagnie d'infanterie dans le r^ment Dauphin. II 
a done eu son domicile dans le Maine au moins jusqu'en 1684, 
tems de sa majority. 

Seconde epoque, Qu'est-il devenu depuis 1684 jusqu'en 1714, 
c'est-^-dire, pendant pr^s de trente ans? A-t-il abdiqu6 son 
domicile d'origine ? £n a-t-il acquis un autre k Paris ? On n'en 
r{q)porte pas la moindre preuve de la part de la dame marquise de 
la Chartre ; mais nous avons des preuves contraires auxquelles il 
n'est pas possible de r^sister. 

D*un c6t6, le marquis de Saint-Pater, uniquement occup^ du 
service militaire, ne pouvoit pas mdme penser k se fixer un domi- 
cile k Paris. Une longue suite de campagnes a rempli tout cet 
intervalle, pendant lequel le marquis de Saint-Pater devint colonel, 
brigadier, marshal de camp, et enfin lieutenant g6n6ral des armies 
du roi : un service si assidu ne lui permettoit pas de changer le 
domicile qu'il avoit par sa naissance. De I'autre, on voit, par les 
actes qu'il a passes, qu'il regardoit la province du Maine comme le 
lieu de son domicile, et Paris comme un lieu de s^jour passager, 
C'est ce qui r6sulte des expressions que Ton trouve dans les actes 
dont on va donner un simple extrait. 

8 Juin, 1686. Procuration devant notaires k Paris par le mar- 
quis de Saint-Pater, demeurant ordinatrement en la ville du Man$y 
de present a Paris, loge a Vhdtel d'Aumale, rue Traversine, 

4 Avril, 1697. Acte devant notaires au Chd.teau-du-Loir, par 
le marquis de Saint-Pater, demeurant ordinairement en la vtUe du 
Mans. 

9 Novembre, 1699. Compte devant notaires au Mans, par le 
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marquis de Saint-Pater, demeurant ordinairemeni en son ch&ieau 
du Vol. 

28 Mars, 1700. Transport devant notaires k Paris, par le mar- 
quis de Saint-Pater, loge rue Saint-Honort^ paroisse Saint'Boch, 

Premier Mai, 1709. Plain te chez un commissaire, par le 
marquis de Saint-Pater, loge a Vhotel d^Entragues^ rue des Car" 
deliers, 

12 et 16 Juin, 1710. Deux procurations par le marquis de 
Saint-Pater, loge a Vhdtel d'EntragueSy rue des Cordeliers. 

On ne voit done rien dans cette seconde ^poque qui ne soutienne, 
qui ne conserve le domicile dans la province du Maine : c'est-l4 
qae le marquis de Saint-Pater fixe sa demeure, son domicile 
ordinaire, A Paris, on ne le trouve jamais demeurant^ mais 
simplement loge dans des hdtels garnis, retraites de ceux qui ne 
font, pour ainsi dire, que passer d, Paris pour y solliciter des graces, 
ou y exp^dier quelqiies affaires. 

Troisieme epoque, depuis 1714 jusqu'en 1720. On voit que, 
d^s 1711, le marquis de Beringhen avoit donn6 dans son h6tel un 
appartement au marquis de Saint-Pater ; ce n'est pas-lcl sans doute 
une preuve de domicile k Paris : au contraire, un lieutenant 
g^n^ral des armies du roi, qui auroit voulu s'6tablir dans la capi- 
tale du royaume, y auroit lou^ une maison, et y auroit fait venir 
tout ce qui auroit 6t6 n^cessaire pour Thabiter d'une manlere 
convenable k son 6tat ; il n 'auroit pas voulu ^tre k charge toute sa 
vie k un parent et k un ami : cet appartement n'6toit done qu'une 
simple retraite passagere, offerte et accept6e, pour ne pas laisser le 
marquis de Saint-Pater dans la n^cessit6 d'errer d*h6tels garnis en 
h6tels garnis. 

Cependant, cette circonstance a donn6 lieu k quelque Equivoque 
dans les actes que le marquis de Saint-Pater a passes dans le cours 
de sept ou huit ann^es : on en trouve plusieurs, passes k Paris, 
dans lesquels il est dit du marquis de Saint-Pater, demeurant en 
son hotel, rue Saint-Nicaise, ou en I'hdtel de Beringhen, rue 
Saint-Nicaise. Mais Tinduction que Ton voudroit tirer de ces 
pieces, se trouve d^truite par un pareil nombre, au moins, d*actes 
pass^es dans le m^me tems, dans lesquels le marquis de Saint- 
Pater se dit demeurant ordinairemeni dans son chateau de Loresse; 
province du Maine. 

La balance seroit done tout au plus 6gale dans cette 6poque. 
Vingt actes, si Ton veut, semblent indiquer une demeure ordinaire 
k Paris, vingt actes indiquent aussi son domicile dans le Maine : 
dans ce combat d*actes contraires, ou trouvera-t-on une abdication 
du domicile que le marquis de Saint- Pater avoit conserve pendant 
cinquante ans dans le lieu de sa naissance, et T^tablissement fixe 
d*un nouveau domicile ? Pour justifier d'une pareille revolution, il 
iaut que les preuves soient claires, soient constantes, soient uni- 
formes ; mais, quand on est r^duit k quelques actes combattus par 

o 
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beaucoup d'autres, on pent dire qa*il n'en r^iilte rien, et que, par 
cons^uent, le domicile ant6rieur subsiste eans aacune alteration. 

Quatrieme Spoqtie, depuis 1720 jusqu*en 1738. Dans cet espace 
de dix-huit ann^es, on trouve k peine douze actes, dans lesquds le 
marquis de Saint-Pater soit dit demeurant k Paris; et dans ce 
nombre, il n'y en a m^me que sept qui soient de son fait : au con- 
traire, on en trouve quatre-vingt-trois, qui, en parlant du marquis 
de Saint-Pater, portent qu't7 est demeurant en son chitteau de 
Loresse, province du Maine ; et de ces quatre-vingt-trois il y en a 
au moins trente ou quarante qui sont du propre fait du marquis de 
Saint-Pater ; en sorte qu'il y a une grande superiority en faveur 
du domicile dans le Maine. 

Cinquieme et demiere epoque, C'est celle de la mort. Le 
marquis de Saint-Pater est mort au Mans, n'^tant point reyenu k 
Paris dans les dix-huit mois qui out pr^c^de sa mort, et ayant 
passe tout ce tems, soit k Loresse, soit dans les autres terres qu'il 
avoit dans la province du Maine ; en sorte que son dernier domi- 
cile repond parfaitement k celui qu*il avoit eu par sa naissance, et 
quil avoit conserve pendant toute sa vie. 

Dans ce detail de la vie du marquis de Saint-Pater, ou Ton pent 
le suivre d'epoques en epoques, on ne trouve pas le moindre 
pretexte d'eiever un doute apparent sur son veritable domicile. 
Ne dans le Maine, domicilie necessairement dans cette province 
pendant toute sa minorite, on Ta vu jusqu'k Fdge de cinquante- 
deux ans ne connottre, ne declarer son domicile que dans la 
province du Maine, ne venir que rarement k Paris, y etre simple* 
ment loge dans des hdtels gamis ; on le trouve ensuite, pendant 
le cours de huit anndes ou environ, indiquer une demeure, tantdt 
dans le Miune, et tant6t a Paris: dans les dix-huit demieres 
annees de sa vie, les actes se reunissent presque tous pour la 
province du Maine, ou il est enfi'n decede. Peut-on raisonnable- 
ment r^pandre des nuages sur la verite d'un domicile si bien suivi, 
et si perseverant depuis Tinstant de la naissance jusqu'au moment 
de la mort ? 

Mais si Ton supprime ce detail, pour se renfermer dans quelques 
observations generales, dont les principes nous font sentir toute la 
force, on ose dire qu'il ne pent pas rester la plus legere difficulte 
k se determiner. 

Premierement, personne ne revoque en doute que le domicile 
d*origine du marquis de Saint-Pater n'ait ete dans le Maine ; sa 
famille y etoit Itablie, il y est ne, il y a ete baptise et eieve. 
L'aftection naturelle que Ton a pour ce domicile, fait presumer k 
la loi que Ton a toujours voulu le conserver, k moins qu'il n'y ait 
des preuves, plus claires que le jour, qu'on a voulu le changer, et 
qu*on Ta change en eiFet. On est attache naturellement k sa 
patrie, et au pays dans lequel nos anc^tres ont vecu, ou se trouvent 
les monumens de leur fortune, de leurs dignites et de leur piete. 
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ou lis sont morts, ou reposent leurs cendres, oh vlvent nos proches, 
DOS amis, ceux avec qui nous avons M 6lev^8. A quelle Evidence 
ne faut-il pas que les preuves soient port^es pour 6tablir que I on 
s'est d6tach€ de ce domicile, et que Ton a abdiqu6 sa patrie pour 
en adopter une etrangere. 

Secondement, le marquis de Saint-Pater est mort dans cette 
meme province du Maine, apr^s y avoir pass6 les derniers tems de 
sa vie. Si, dans Tintervalle, il y avoit des preuves d'un domicile 
fix6 k Paris, la circonstance de I'habitation dans les demiers tems, 
et de la mort dans le domicile d'origine, suffiroit pour prouver^un 
esprit de retour k ce domicile, et pour eifecer les preuves contraires 
qui s'^l^veroient dans les tems interm6diaires. La nature 6clate- 
roit dans ces dernieres d-marches ; et ses operations sont si vives, 
que la loi ne balanceroit pas un moment k en reconnoitre toute 
Tautorit^. 

Trois§mement, dans cet intervalle, non-seulement on ne trouve 
rien qui indique le changement de domicile, mais tout annonce au 
contraire qu'il n*y a pas un seul instant oh il n'ait 6t6 conserve. 
Par ou pourroit-on juger d'un domicile fix6 k Paris ? Le marquis 
de Saint-Pater n*y a jamais acquis ni charges, ni terres, ni maisons ; 
jamais il n'y a pris de maisons k loyer ; dans un tems, il ne logeoit 
que dans des h6tels garnis ; dans un autre, il profitoit d un petit 
logement que le marquis de Beringhen vouloit bien lui prater : a 
de pareilles circonstances, pourroit-on reconnoitre le choix d'un 
nouveau domicile ? Au contraire, le marquis de Saint- Pater n'a 
jamais eu de bien que dans le Maine ; il y poss^doit trois terres 
long-tems avant son d^c^s ; toute sa maison y deineuroit, ses 
domestiques, ses meubles, tout ce qui 6toit k son usage journalier ; 
en un mot, ce que la loi appelle iristrumentum domesticum. 

Si, en rassemblant tons les actes qu'il a passes pendant sa vie, 
on trouve, pendant quelques ann^es, une vicissitude qui semble 
former quelque Equivoque ; si tant6t on le dit demeurant k Paris, 
et tant6t k Loresse, il faut convenir que le nombre des actes qui le 
d6clarent demeurant k Loresse, est bien sup^rieur k ceux qui 
indiquent une demeure II Paris : ainsi, k juger par ces actes seuls, 
on ne pourroit jamais admettre le pr^tendu domicile de Paris. 
Mais M. de Viennay pourroit, sans danger, sacrifier cet avantage, 
et consentir qu'on supprimat 6galement les actes rapport^s de part 
et d'autre: dans ce cas, rien ne pourroit changer le domicile 
d'origine, subsistant encore dans le tems du d^c^s. 

Quatri^mement, un seul trait suffiroit pour juger du domicile du 
marquis de Saint-Pater. On a trouv§ parmi ses papiers un m6- 
moire enti6rement ^crit de sa main, qui a pour titre : Memoire de 
mes voyages et scours a Paris; ensuite il marque exactement 
chaque jour qu'il est arriv^ k Paris, et chaque jour qu*il en est 
r6parti depuis 1710 jusqu'en 1735. Par ce memoire, on trouve 
qu'en vingt-cinq ans il en a pass^ dix II Paris, et qu*il en a 6t6 au 
contraire plus de quinze dans le Maine ; on trouve entre autres 
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qa*£laiit parti de Ptris ii k fin de 1727, il n'y est revenu qu'au 
mob de Janvier, 1731 ; en aorte qull a 6t6 plas de trois ans de 
anite sans y parottre on seal joar. Elst-ce done 1^ un lieu que Ton 
pnisse r^jarder comme son domicile ? Mais le seal litre da m6- 
moire ne suffit-il pas poor ^carter cette id^? Le marquis de 
Saint-Pater yoyageoit quand il yenoit k Paris ; en yoil^ assez pour 
qoe Paris ne pikt etre son domicile, saivant la disposition de la loi, 
qui nous apprend que le y^ritable domicile est le lieu d*ou en 
partant on est r^ard^ comme commen^ant un yoyage, et le finissant 
quand on y revient : umde cum prqfeeius ui, per^grinari vidsiur^ 
ei ubi cum redhrii, peregrimari detHHt, Le marquis de Saint-Pater 
n'6toit done pas domioli^ ii Paris, lui qui, suiyant son m6moire, 
yoyageoit pour y yenir, et cessoit ses yoyages quand il retoumoit 
dans le Maine? Rien ne pent r^pondre k cet argument, fond6 
sur le texte m^me de la loL 

Cinqui^mement, tout ce qu'on nous oppose^ est que le marquis 
de Sunt-Pater 6toit impost k la capitadon k Paris, et qu'^ sa mort 
on y a trouy^ une grosse somme d'argent, pour 12,()00 liyres de 
yaisselle d'argent, et des meubles dans Tappartement qu*il ayoit k 
I'hdtel de Beringben. Mais cette objection se r^torque contre la 
dame marquise de la Cbartre. II est yrai qu'on a trouy^ 144,000 
liyres k Paris; m^s il est ^yident que cette somme n'^toit pas 
destine k fiiire subsister la maison du marquis de Saint-Pater; 
c'6toit un fonds de r^rye qull croyoit peut-^tre plus en silret6 k 
I'bdtel du marquis de Beringben que dans un cbiteau de proyince, 
on dont il 6toit plus facile de ^re des emplois k Paris. 

Mais pendant qu'il ayoit une si grosse somme k Paris, il n*6toit 
pas d6nu^ d'argent en proyince. L'on a trouy^ k Loresse, lors de 
son inyentaire, plus de 54,000 liyres en deniers comptans ; e'en 
^toit beaucoup plus qu'il n*en ialloit pour soutenir sa maison, m^me 
pendant plusieurs ann^es. On a trouv^ pour 12,000 liy. de yais- 
selle d'argent k Paris ; mais c'6toit une yaisselle toute neuye et 
qui n'ayoit jamais seryi. Au contraire, on a trouv^ dans le Maine 
pour 17,000 liy. de yaisselle d'argent, qui 6toit celle dont le mar- 
quis de Saint-Pater se servoit tons les jours. On a trouv^ des 
meubles dans Tappartement de Paris; mais on en a trouy6 une 
plus grande quantity k Loresse, et des meubles qui indiquent le 
y^ritable domicile ; sayoir, toute la batterie de cuisine, le linge 
ordinaire, tant de table que des cbambres, et g6n6ralement tout ce 
qui compose, si on pent parler ainsi, tout Tattirail d*une maison. 

Quant k la capitation, il est yrai que le marquis de Saint- Pater 
y a €t^ impost k Paris ; mais il est constant aussi qu*il ne I'a 
jamais pay^e. Si on trouve deux ordonnances de moderation, 
c'est qu*au lieu de lui accorder la d^charge pleine et entiere qu'il 
demandoit, on s^toit content^ de le r^duire ; mais il ne s'est 
soumis ni k la taxe, ni k la reduction ; et la raison qu'il en a 
donn^e lui-m^me dans un placet qu*il pr^senta au roi, est qu't'/ 
n'etait point domicilie a Paris, C'est ainsi que les moyens qu'on 
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eniplote contre M. de Viennay, ne servent qu'll lui foahiir de 
nouvelles preuyes pour confirmer la ydritd qu'il soutient. 

II ne croit pas deyoir s'arr^ter k ce qu'oo lui oppose, que le 
marquis de Saiot-Pater a lou6y pendant quelques ann^es, una 
remise k Paris. II ne pouyoit pas se passer de carrosse quand il y 
6toit; n'y ayant point de remise dans tlidtei de Bermghen, il 
falloit bien qu'il en lou&t une pour son carrosse ; c'6toit un objet 
de 100 ou 120 liy. paf an. A-t-on jamais attach^ k une pareUle 
circonstance la preuye d'un domicile ? 

Enfin, une derniere circonstance extr^mement d6cisiye, est 
qu'on trouya dans le chateau de Loresse tons les papiers du mar- 
quis de Saint-Pater, tons ses titres de famille, tons ses titres 
d'honneur, les breyets de ses grades militaires, les proyisions de 
son gouyemement ; en un mot, ce qu'il y ayoit de plus int^ressant 
pour sa fortune et pour sa gloire. 

N'est-il pas permis de dire apr^s cela qu'on est, en quelque 
maniere, accabld du nombre et de la force des preuyes qui se 
r^unissent pour 6tablir le domicile du marquis de Saint-Pater dans 
la proyince du Maine, et qu'il y a pen de contestations de cette 
nature qui laissent moins de pr6texte k h6siter? La naissance, 
la suite des actes qui ont 6t^ passes par le marquis de Saint-Pater, 
sa mort, I'^tat de sa fortune, la situation ou se trouyoient ses 
papiers, ses meubles, ses effets au jour de son d^c^s, tout annonce 
qu'il n'a eu que de simples logemens passagers k Paris, et que son 
y^ritable, son unique domicile a toujours €t6 dans le Maine. 



(VIII.) 
IN THE HOUSE OF LORDS (a). 



Elizabeth and Mabgarpt Baucs, daughters of\ 
DAyiD ^nvcu^decea^edfandSAXEQ Habolton, > Appellants. 
Husband of the said Margaret • • J 

AKD 

James Bhuce Respondent. 

AprU, 1790. 

William Bruce, son of the late Mr. Bruce, of Kinnaird, left 
Scotland when young, and was for some years in the Nayy. In 
1767, he went to the East Indies in the military seryice of the 
Company, and continued there till his death in 1783, haying risen 

(a) Reported in a note to the case of Marsh y. Hutchinsony 2 Bosan- 
quet and ruUer^s Reports, p. 219. 
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to the rank of a major. In many letters to his friends in Scotland, 
he expressed an anxious desire to return and spend the remainder 
of his life in his native country ; particularly, he wrote to that pur- 
pose a few months before his death, and he was in the course of 
remitting home his money, meaning soon to follow it himself, when 
he died. At that time, a part of his fortune was in the hands of 
people in England, and he had remitted a considerable sum to his 
attorneys in Scotland, in bills on the India Company, which were on 
the way home at the time of his death. Having made no will, the 
question arose, whether his effects were to pass according to the 
distribution of the law of England, in which case Mr. Bruce, of 
Kinnaird, his brother of the half blood, would have a share ; or the 
law of Scotland, which prefers the whole blood exclusively. It was 
insisted by Mr. Bruce that, according to a long train of decisions in 
the Court of Session (with an exception in the year 1744), the law 
of the place where the effects are situated is the rule ; and he con- 
tended, that here the money was either actually in England, or in 
bills due by the English East India Company ; and even if the 
domicil of the deceased be the rule. Major Bruce was, at the time 
of his death, domiciled in India, a country subject to the laws of 
England. On the other hand, the brothers aud sisters of the full 
blood pleaded that, according to the Law of Nations, adopted in cases 
of this kind by all the countries of Europe, and by the Civil Law, 
the distribution of the personal estate of an intestate is to be 
governed by the law of the place where he had his domicil, and that 
a man could not have a domicil, but at a place where he had taken 
up residence with intention to remain ; that Major Bruce never 
intended to remain in India, and had no fixed habitation there ; 
and, therefore, Scotland, where he was born, and to which he ex- 
pressed his resolution to return, and was actually preparing to go, 
was his country, and, in the eye of the law, the place of his domicil 
all along. The Lord Ordinary (Lord Monboddo) pronounced the 
following interlocutor :— 

^^ Finds, Imo. That as Major Bruce was in the service of the 
East India Company, and not in a regiment on the British' Esta- 
blishment, which might have been in India only occasionally, and 
as he was not upon his way to Scotland, nor had declared any fixed 
and settled intention to return thither at any particular time, India 
must be considered as the place of his domicil. 2do. That as all 
his effects were either in India, or in the hands of the East India 
Company, or of others, his debtors in England, though he had granted 
letters of attorney to some of his friends in Scotland, empowering 
them to uplift those debts, his res sitce must be considered to be in 
England : therefore iinds, that the English law must be the rule in 
this case for determining the succession of Major Bruce ; and, con- 
sequently, that James Bruce, of Kinnaird, is entitled to succeed 
with the defenders, his brothers and sisters consanguinean ; and 
decerns and declares accordingly." 
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The Court of Session having affinned the Lord Ordinary's inter- 
locutory the children of the fuU blood entered their appeal. 

After connsel had been heard, the Chancellor (Lord Thurlow) 
spoke to the following e£Pect ; ** That as he had no doubt that the 
decree ought to be affirmed, he would not have troubled their 
Lordships by delivering his reasons, had it not been pressed wi^ 
some anxiety from the Bar, that if there was to be an affirmance, 
the grounds of the determination should be stated, to prevent its 
being understood, that the whole doctrine laid down by the inter- 
locutor appealed from, and particularly that on which it was said, 
the Judges of the Court of Session proceeded principally in this and 
former cases similar to it, had the sanction of this House. It had 
been urged, that the judgment should contain a declaration of what 
was the law, and he had resolved in his own mind whether that 
would be expedient. It was not usual in this House, or in the 
Courts of law, to decide more than the very case before them, and 
he had particular reluctance to go further in the present case, 
because, as had been stated with great propriety by one of the 
respondent's counsel, various cases had been decided in Scotland 
upon principles, which if this House were to condemn, a pretext 
might be afforded to disturb matters long at rest. But he could 
have no objection to declare what were the grounds of his own 
opinion, and how far he coincided with the rules laid down by the 
Court below. Two reasons were assigned for having declared that 
the distribution of Major Bruce's personal estate ought to be accord- 
ing to the law of England : 1st. That India, a country subject to 
that law, was to be held as the place of his domicilium, and certain 
circumstances were mentioned from whence that was inferred; 
these he considered only as circumstances in the case, and not as 
necessary circumstances ; that is, though these had been wanting, 
the same conclusion might have been inferred from other circum- 
stances. In his mind, aU the circumstances in Major's Bruce's life 
led to the same conclusion. The second reason assigned by the 
interlocutor was, that the property of the deceased, which was the 
subject of distribution, was, at the time of his death, in India or in 
England ? As to this, he founded so little upon it, that he professed 
not to see how the property could be considered in England. It 
consisted of debts owing to the deceased, or money in bills of ex- 
change drawn on the India Company. Debts have no sUuSy they 
follow the person of the creditor. That proposition in the inter- 
locutor, therefore, fails in &ct ; but the true ground upon which the 
cause turned was, the deceased being domiciled in India. He was 
born in Scotland, but he had no property there. A person's origin 
in a question of ** Where is his domicil ? " is to be reckoned as but 
one circumstance in evidence which may aid other circumstances ; 
but it is an enormous proposition, that a person is to be held domi- 
ciled where he drew his first breath, without adding something more 
unequivocal. A person's being at a place is primd facie evidence that^ 
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he is domiciled at that phice, and it lies od those who say otherwise 
to rebut that evidence. It may be rebutted, no doubt. A person 
travelling ; on a visit ; he may be there for some time, on account 
of his health or business ; a soldier may be ordered to Flanders, and 
be detained at one place there for many months; the case of ambas- 
sadors, te. Bat what will make a person's domicil or home, in 
contradiction to these cases, must occur to every one. A British 
man settles as a merchant abroad ; he enjoys the privileges of the 
place ; he may mean to return when he has made his fortune, but 
if he dies in the interval, will it be maintained that he had his 
domicil at home ? In this case. Major Bruce left Scotland in his 
early years ; he went to India ; returned to England, and remained 
there for two years, without so much as visiting Scotland ; and then 
went again to India, and lived there sixteen years and died. He 
meant to return to his native country, it is said, and let it be granted; 
he then meant to change his domicil, but he died before actually 
changing it. These (his Lordship said) were the grounds of his 
opinion, though he would move a simple affirmance of the decree ; 
but he would not hesitate, as from himself^ to lay down for law gene- 
rally, that personal property follows the person of the owner, and in 
case of his decease must go accordiog to the law of the country 
where he had his domicil ; for the actual situs of the goods has no 
influence. He observed, that some of the best Writers in Scotland 
lay this down expressly to be the law of that country ; and he quoted 
Mr. Erskine's Institute as directly in point. In one case it was 
clearly so decided in the Court of Session, and in the other cases, 
which had been relied on as favouring the doctrine of lex loci rei 
siUBf he thought he saw ingredients which made the Court, as in the 
present case, join both domicilium and sihts. But to say that the 
lex loci rei sitce is to govern, though the domicilium of the deceased 
be, without contradiction, in a different country, is a gross misappli- 
cation of the rules of civil law and jus gentiumj though the law of 
Scotland is constantly asserted to be founded on them." 



(IX.) 

Judgment in the case of the Marquis of Annandale. Bempde v. 
Johnstone. 3 Vesey's Reports, p. 200. (a.d. 1796). 

The Lord Chancellor (Eldon), — ** The great value of the pro- 
perty, and the consideration of the parties, produced in this case a 
large field of argument; and I am much obliged to the Bar for 
their great ingenuity, and the great research they made. I dp not 
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recollect ever to have heard with more satisfaction an argument 
carried on upon any point. I do not go into the detail of it : not 
from any disrespect to it, or any idea that the points do not deserve 
to be stated, and to receive such answer as might occur to me to 
give them : but all questions of succession are in their nature 
questions of positive law ; and if the argument had raised a doubt 
in my mind, and 1 were not inclined to follow the rule that has 
prevailed in other cases, I am bound by repeated decisions in the 
House of Lords to make the decree I intend to make; that the 
Marquis had that domicil in England, that decides upon the suo 
cession to his personal property, and carries the distribution accord- 
ing to the law of England. The point has been established in the 
cases in the House of Lords, which, if it was quite new and open, 
always appeared to me to be susceptible of a great deal of argument : 
whether in the case of a person dying intestate, having property in 
different places and subject to different laws, the law of each place 
should not obtain in the distribution of the property situated there. 
Many foreign lawyers have held that proposition. There was a 
.time, when the Courts of Scotland certainly held so. The judg- 
ments in the House of Lords have taken a contrary course ; that 
there can be but one law : they must fix the place of the domicil ; 
and the law of that country, where the domicil is, decides, wherever 
the property is situated. That I take to be fixed law now. The 
Court of Session has conformed to those decisions ; according to 
which thejJCourts of Great Britain, both of Scotland and England, 
are bound to act. The question what was the domicil, has been 
with regard to Lord Annandale established upon a very few pro- 
positions. Born in this country; educated in this country; this 
country was the seat of his expectations for the greater part of his 
life ; reckoning his life to terminate at the period of his lunacy. 
During the greater part of that period he had no expectations of 
fortune, settlement, or establishment anywhere but in this country, 
according to the disposition his maternal grandfather made in his 
favour. The habit of his education carried him abroad at an early 
period. Returned, he never had a residence in Scotland. He never 
was there at any period with a fixed purpose of remaining. His 
existence there was purely a purpose of either visit or business ; 
and both circumscribed and defined in their time. Wherever he 
had a place of residence, that could not be referred to an occasional 
and temporary purpose, that is found in England, and no where 
else. I am not clear that the period of his lunacy is totally to be 
discarded. But I will take him to have died then. For the greater 
part of the period previous to that he was fixed in this country ; 
and fixed by all those ties that describe a settled residence, and 
distinguish it from that which is temporary and occasional. The 
argument then rests upon the domicil of his father. In the first 
place, that question, what was the domicil of his father, is of itself a 
question I am not called upon to decide ; and I am by no means 
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prepared to adopt the proposition, that his father should be con- 
sidered as haying had a domicil in Scotland. In the latter part of 
his life his domicil de facto was unquestionably in England. During 
the latter part of it, and from an epoch remarkable enough, when 
contracting a second marriage, and forming a new family, all the 
circumstances of his family at that period point much more to 
England than to Scotland. The question of domicil prima facie 
is much more a question of fact than of law. The actual place, 
where he is, is primd facie to a great many given purposes his 
domicil. You encounter that, if you shew it is either constrained, 
or from the necessity of his affairs, or transitory; that he is a 
sojourner ; and you take from it all character of permanency. If, 
on the contrary, you shew that the place of his residence b the seat 
of his fortune ; if the place of his birth, upon which I lay the least 
stress ; but if the place of his education, where he acquired all his 
early habits, friends, and connexions, and all the links that attach 
him to society are found there ; if you add to that, that he had no 
other fixed residence upon an establishment of his own, you answer 
the question ; which would be, where does he reside ? In London. 
Is that his domicil ? It is ; unless you shew that is not the place 
where he would be, if there was no particular circumstance to deter- 
mine his position in some other place at that period. In this case 
every thing leads one to conclude, that the place where Lord 
Annandale is found is the place where he would be, no occasion 
taking him to any other place. When that is fixed, and you have 
found all the circumstances that give a character of permanency to 
that place where he really is, it is in vain to inquire where was his 
father's domicil. The case last determined in the House of Lords 
is the case of Sir Charles Douglas. I particularly had the benefit 
of hearing all the arguments so well pressed in this cause, and also 
at the Bar of the House in that It fell to my share to pronounce 
the judgment : but it was much more formed by Lord Thurlow, 
and setued in concert with him : the general course of the reason- 
ing he approved. It was one of the strongest cases ; for there 
was first a determination of the Court of Session upon the point. 
Great respect was due to that. They had determined the point. 
The judgment was reversed. It came before the House with all 
the respect due to the Court of Session upon the very point, and 
under circumstances that affected the feelings of every one ; for 
the consequences of the judgment the House of Lords found them- 
selves obliged to give, were harsh and cruel. If the particular 
circumstances raising very just sentiments in every mind, could 
prevail against the uniformity of rule it is so much the duty of 
Courts of justice to establish, there could be no case in which the 
feelings would have led one farther. Lord Annandale's case is not 
near so strong. The habits of Sir Charles Douglas were military. 
He had no settled property. His life had been passed in very 
different parts of the world. If the consideration of his original 
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domicil could have had the weight that is attempted in this case, it 
would have had much more there ; for th^re was less of positive 
fixed residence there than in this case. At one time he was in 
Russia ; at another in Holland ; and in a fixed situation as com- 
mander of a ship in the Russian and Dutch service. His activity 
rendered him not much settled any where. It was necessary to 
take him where he was found. The cause had this additional 
circumstance, that he happened to die in Scotland, the place of 
his birth: but undoubtedly he went there for a very temporary 
purpose ; a mere visit to his family, when going to take a com- 
mand upon the American service. That is so strong a case, that 
it makes it rather improper in me to have said so much. Dismiss 
the bill of Lady Graham : tax all the parties their costs ; and let 
the distribution be according to the prayer of the other bill." 



(X.) 

Jvdgment in the Case of Lord Somerville. — Someroille v. SomeV' 
ville, (5 Ves. Jt^n, Reports, p. 785. a. d. 1801.) 

' r> ,' ' '. . ■. • 
J' . • 

The Master of the Rolls. — " This case has been extremely well 
argued on all sides ; and I have the satisfaction of thinking, I have 
received every information, that either industry or abilities could 
furnish. The question is simply as to the succession to the per- 
sonal estate of the late Lord Somerville. It is in some respects 
new ; so far as it is a question between two acknowledged domicils. 
In the late cases the question has been, whether the first domicil 
was abandoned ; and where at the time of the death the sole 
domicil was : but here the question is, which of two acknowledged 
domicils shall preponderate ; or rather, which is the domicil ; 
according to which the succession to the personal estate shall be 
regulated. Questions upon the law of succession to personal estate 
have been very frequent of late in this country ; and unless the 
Legislature interposes, which I sincerely hope they will, to assimi- 
late the law of the whole island upon this subject such questions 
may be expected very frequently to occur. In the course of a few 
years there have been four cases in the House of Lords, and one in 
this Court. I have been favoured with the opinions delivered by 
Lords Thurlow and Loughborough ; the former in Bruce y. Bruce; 
the latter in Ommaney v. Bingham, the case of Sir Charles 
Douglas. I have very fully considered all the cases, and the 
opinions of those two learned lords, and the authorities referred to 
in the printed cases, and also all the authorities referred to by the 
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i jurists ; which were very properly brought forward on this 

ion. It is unnecessary to enter into a comment upon all these 

X>rities. It will be sufficient to state the rules, which I am 

witel'anted to say result, with the reasons for adopting them in this 

case. 

The first rule is that laid down by those learned lords, adopted 
in the House of Lords, and admitted in this argument to be the 
law, by which the succession to personal estate is now to be regu- 
lated: whatever might have been the opinion of the Courts of 
Scotland; which certainly at one time took a different course. 
That rule is, that the succession to the personal estate of an in- 
testate is to be regulated by the law of the country, in which he 
was a domiciled inhabitant at the time of his death ; without any 
regard whatsoever to the place either of the birth or the death, or 
the situation of the property at that time. That is the clear result 
of the opinion of the House of Lords in all the cases I have alluded 
to : which have occurred within the few last years. This, I think, 
is not controverted by the Counsel on either side ; but it was said, 
that law could prevail, and be applied, only, where such domicil 
can be ascertained ; and that I admit. 

The next rule is, that though a man may have two domicils for 
some purposes, he can have only one for the purpose of succession. 
That is laid down expressly in Denisart under the title Domicil; 
that only one domicil can be acknowledged for the purpose of 
regulating the succession to the personal estate. I have taken 
this as a maxim ; and am warranted by the necessity of such a 
maxim ; for the absurdity would be monstrous, if it were possible, 
that there should be a competition between two domicils as to the 
distribution of the personal estate. It could never possibly be 
determined by the casual death of the party at either. That would 
be most whimsical and capricious. It might depend upon the 
accident, whether he died in winter or summer, and many circum- 
stances not in his choice, and that never could regulate so important 
a subject as the succession to his personal estate. 

The third rule I shall extract is, that the original domicil, or, as 
it is called, the forum originisy or the domicil of origin, is to 
prevail until the party has not only acquired another, but has 
manifested and carried into execution an intention of abandoning 
his former domicil and taking another as his sole domicil. I 
speak of the domicil of origin rather than that of birth ; for the 
mere accident of birth at any particular place cannot in any degree 
affect the domicil. I have found no authority or dictum, that 
gives for the purpose of succession any effect to the place of birth. 
If the son of an Englishman is born upon a journey in foreign 
parts, his domicil woidd follow that of his fJEither. The domicil of 
origin is that arising from a man's birth and connections. 

To . apply, these rules to this case. It cannot be disputed, that 
Lord Somerville's father was a Scotchman. He married an English 
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lady; returned to Scotland ; repaired bis family house ; occupying 
another in the neighbourhood in the mean time; and be had 
apartments in Holyrood-house. For the first part of his life after 
his marriage he seems to have made Scotland almost his sole, 
residence : nor was it contended, that during that period he bad 
acquired any other. The father being then without doubt a 
Spotchmany the son was bom ; and at the age of nine or ten was 
sent into Engkud for education, and from thence to Caen in 
Normandy. , It cannot be contended, nor do I think it was, that 
during the state of pupillage he could acquire any domicil of his 
own. I have no difficulty in laying down, that no domicil can be 
acquired till the person is sui juris. During his continuance in 
the military profession I have not heard it insisted, that he acquired 
any other domicil than he had before. Upon his father's death 
and his return to Scotland, a material fact occurs; upon which 
great stress was laid on both sides. It is said, his father's dying 
injunctions were, that he should not dissolve his connection with 
Scotland. In the subsequent part of his life he most religiously 
adhered to those injunctions. But it is said, that in conversation 
he manifested his preference of England ; and that if it had not 
been for those injunctions of his father he would have quitted 
Scotland. Admit it. That in my opinion is the strongest argu- 
ment in favour of Scotland ; for, whether willingly or reluctantly, 
whether from piety or from choice, it is enough to say, he deter- 
mined to keep up his connection with that country ; and the 
motive makes not the least difference. 

Then see, how afler his father's death he proceeded to establish 
himself in the world. From that time undoubtedly he was capfCble 
of establishing another domicil. Until that time there could be 
no doubt, that the surplus of his personal estate must, if he had 
died, have been distributed according to the law of Scotland. 
Then, to trace him from that time. It appears, he had determined 
not to abandon his mansion-house : so far from it, he made over- 
tures with a view to get apartments in Holyrood-house; from 
which I conjecture, that, if that application had been granted, he 
might have been induced to spend more time than he did in 
Scotland. He came to London. I will not inquire, how soon he 
took a permanent habitation there : but I admit, from that time 
he manifested an intention to reside a considerable part of the year 
in London, but also to keep up his establishment in Scotland, and 
to spend as nearly as possible, half of the year in each. He took a 
lease of the house, evidently with the intention to have a house in 
London as long as he lived ; with a manifest intention to divide 
his time between them. It is then said, there are clearly two 
domicils alternately in each country. Admit it : then the question 
will arise, whether, in case of his death at either, that makes any 
difference. It was contended in favour of the English domicil, 
that in such a case as that of two domicils, and to neither any 
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preference, for it cannot be contended that the domicil in Scotland 
was not at least equal to that in England, except the lex loci rei 
siiiB is to have effect, the death should decide. There is not a 
single dictum from which it can be supposed, that the place of the 
death in such a case as that shall make any difference. Many 
cases are cited in Denisart to shew, that the death can have no 
effect ; and not one that that circumstance decides between two 
domicils. The question in those cases was, which of the two 
domicils was to regulate the succession ; and without any regard 
to the place where he died. These cases seem to prove, and if 
necessary, I think, it may be collected, that those rules have pre- 
vailed in countries, which, being divided into different provinces, 
frequently afford these questions. The fair inference from them is, 
that, as a general proposition, where there are two cotemporary 
domicils, this distinction takes place ; that a person not under an 
obligation of duty to live in the capital in a permanent manner, as 
a nobleman or gentleman, having a mansion-house, his residence 
in the country, and resorting to the metropolis for any particular 
purpose, or for the general purpose of residing in the metropolis, 
shall be considered domiciled in the country : on the other hand a 
merchant, whose business lies in the metropolis, shall be considered 
as having his domicil there, and not at his country residence. It 
is not necessary to enter into that distinction ; though I should be 
inclined to concur in it. I therefore forbear entering into observa- 
tions upon the cases of Mademoiselle De Clermont Santoignon and 
the Count De Choisieul, and the distinction as to the acts of the 
former, describing herself as of the place in the country. 

The next consideration is, whether, with reference to the pro- 
perty or conduct of Lord Somerville, there is any thing shewing 
he considered himself as an Englishman. It was said, for the 
purpose of introducing the definition of the domicil in the Civil 
Law, " Ubi guts Larem rerumque ac fortunarum suarum sumtnam 
constituit,** that the bulk of his fortune was in England ; and the 
description in the Bank books was relied on. I lay no stress 
whatsoever on that description in those books or in any other 
instrument ; for he was of either place ; and was most likely to 
make use of that, to which the transaction in question referred. 
It was totally immaterial which description he used. It is hardly 
possible to contend, that money in the funds, however large, shall 
preponderate against his residence in the country and his family 
seat. It is hardly possible that should be so annexed to his person 
as to draw along with it this consequence. Upon nice distinctions 
I think it might be proved, that his principal domicil must be con- 
sidered as in Scotland. Great stress, and more than I think was 
necessary, was laid upon the manner in which he passed his time 
in each place. There is no doubt the establishment in Scotland 
was much greater than that in London. In my opinion Bynker- 
shoek was very wise in not hazarding a definition. With respect 
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to that to be found in the Civil Law> the words are very vague ; 
and it is difficult to apply them. I am not under the necessity of 
making the application ; for my opinion will not turn upon the 
pointy which was the place where he kept the sum of his fortune.L^^ 
It is of no consequence, whether more or less money was spent at 
the one place or the other ; living alternately in both. Some time*^ 
before his death he talked of making his will in Scotland. That 
circumstance is decisive, that his death in England was merelv 
casual, not from intention. The case then comes to this. A^ 
Scotchman by birth and extraction, domiciled in Scotland, takes a 
house in London ; lives there half the year ; having an establish- 
ment at his family estate in Scotland, and money in the funds ; 
and happens to die in England. I have no difficulty in pronoun- 
cing, that he never ceased to be a Scotchman : his orignal domicil 
continued. It is consistent with all the authorities and cases, that, 
where a man has two domicils, the domicil he originally had shall 
be considered his domicil for the purpose of succession to his 
personal estate, until that is abandoned and another taken. 

It is surprising that questions of this sort have not arisen in this 
country, when we consider, that till a very late period, and even 
now for some purposes, a different succession prevails in the 
province of York. The custom is very analogous to the law of 
Scotland. Till a very late period the inhabitants of York were 
restrained from disposing of their property by testament. The 
alteration may account for the very few cases occurring ; for very 
few persons of fortune die intestate ; though it has happened in 
this case. Before the power of disposing by testament such cases 
must have been frequent ; and the question then would have been 
whether, during the time the custom and the restraint of disposing 
by testament were in full force, a gentleman of the county of York, 
coming to London for the winter, and dying there intestate, the 
disposition of his personal estate should be according to the custom 
or the general law. One should suppose it hardly possible, that 
some such case had not occurred. I directed a search to be made 
in the Spiritual Court and the Court of Chancery ; where it was 
most likely that such a case would be found : but I do not find 
that any such case has occurred. Some observations may arise 
upon that custom. It may be thought, there are some inaccuracies 
in the words of the Statute (4 Wm. & Mary, c. 2) upon it. The 
custom, (2 Bum's Ecc. Law, 750,) as it is stated to have existed, 
is thus expressed ; that there is due to the widow and to the lawful 
children of every man being an inhabitant or householder within 
the said province of York, and dying there or elsewhere intestate, 
being an inhabitant or householder, within that province, a reason- 
able part of his clear moveable goods ; unless such child be heir to 
his father deceased, or were advanced by his father in his lifetime ; 
by which advancement it is to be understood, that the father in his 
lifetime bestowed upon his child a competent portion thereon to 
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lire. I observe, the Statute giving the power of disposing by 
testament, after reciting the costom, directs, that it shall be lawful 
lor any person inhabiting or residing, or who shall have any goods 
or chattds within the province of York, to give^ bequeath, and 
dispose of all their goods, chattels, debts, and other personal estate. 
One would suppose from this, that the Legislature had some 
reference to the lex loci rei siUe; and that it was supposed, the 
custom would attach upon any property locally situated there; 
though the par^ was not resident ; and though it is now too late 
to doubt the law upon that, I have some reason to think our 
Spiritual Courts inclined, as the Courts of Scotland, to the lex 
loci rei sUm : and if the question had occurred in that Court, and 
the authority of the House of Lords had not interfered, that would 
have been considered as the rule ; and for this reason ; that their 
jurisdiction is founded upon it : the distribution arising from the 
place where the property is situated ; and it is natural for the 
Judge, who acquired his authority from the situation of the pro- 
perty, to suppose, the rule should be that of the place where the 
property is. But that new certainly is not the case. 

I shall conclude with a few observations upon a question that 
might arise; and which I often suggested to the Bar. What 
would be the case upon two cotemporary and equal domicils; if 
ever there can be such a case ? I think such a case can hardly 
happen: but it is possible to suppose it. A man bom, no one 
knows wh«*e, or having had a domicil that he has completely 
abandoned, might acquire in the same or different countries two 
domicils at the same instant, and occupy both under exactly the 
same circumstances: both country houses, for instance, bought 
at the same time. It can hardly be said, that of which he took 
possession first is to prevail. Then, suppose he should die at one : 
shall the death have any effect ? I think not, even in that case ; 
and then ex necessitate the lex loci rei siUe must prevail ; for the 
countiy, in which the property is, would not let it go out of that, 
until they know by what rule it is to be distributed. If it was in 
this country they would not give it, until it was proved that he had 
a domicil somewhere. 

In these causes I am clearly of opinion, Lord Somerville was a 
Scotchman upon his birth ; and continued so to the end of his 
days. He never ceased to be so ; never having abandoned his 
Scotch domicil, or established another. The decree therefore must 
be, that the succession to his personal estate ought to be regulated 
according to the law of Scotland." 
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(XI.) 

Extract from Cases in the Supreme Court of Peiins^lvania, by 
Horace Binney, (Vol. 1, p. 349, note.) 

GniEB V. 0*Dani£L. 

'[It was argued upon three points: — 1. That F. CUiier had nO 
domicil anywhere ; 2. That where there is no domicil of preference 
the law of Pennsylvania establishes the lex loci rei siUsBy as the rule 
of succession to personal as well as real property ; 8. That the 
locus rei siia being Pennsylvania, the father was entitled to the 
succession.] 

Hush^ President* 

The case is embarrassed with little or no difficulty whether con- 
sidered on legal principles or matters of fact. The question is, 
where was he domiciled at the time of his death ? and by what law 
shall the personal estate be distributed ? 

It is necessary to state both the law and the fact briefly. The 
position is too clear to be controverted, that personal estate must 
go according to the laws of the country in which a man is domiciled 
at the time of his death. There can be but one domicil for the 
purpose of distributing personal estate : and when that is ascer-- 
tained, all such property wherever dispersed will go in succession 
according to the laws of the country in which the intestate was 
ktst domiciled. Debts having no situs follow the person of the 
creditor — and the lex loci rei sites is with great propriety totally 
disregarded. 

A man is prima facie domiciled at the place where he is resident 
at the time of his death : and it is incumbent on those who deny 
it to repel this presumption of law, which may be done in several 
ways. It may be shewn that the intestate was there as a traveller, 
or on some particular business, or on a visit, or for the sake of 
health ; any of which circumstances will remove the impression 
that he was domiciled at the place of his death, (l B. & Pull. 
230.) ^ 

On a question of domicil the mode of living is not material 
whether on rent, at lodgings, or in the house of a friend. The 
apparent or avowed intention of constant residence, not the manner 
of it, constitutes the domicil. 

Minute circumstances in inquiries of this sort are taken into 
consideration, the immediate employment of the intestate, his 
general pursuits and habits in life, his friends and connexions are 
circumstances which, thrown into the scale, may give it a decisive 
preponderance. 

p 
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There is do fixed period of time necessary to create a domicil. 
It may be reqaired after the shortest residence under certain cir- 
cumstances: and under .othersy the longest residence may be 
insufficient for the purpose. 

Bynkershoeky-we are told, would not venture to define a domicil. 
Vattel says it is a fixed residence with the intention of always 
staying there. It may be defined, in our opinion, to be a residence 
at a particular place accompanied with positive or presumptive 
proof of continuing in it an unlimited time. The determination in 
the case of Major Bruce, in the House of Lords, does not militate 
with any part of this decision. Bruce left Scotland when very 
young and became completely domiciled in the East Indies, in 
word and in deed, by a residence of sixteen or seventeen years. 
Towards the close of his life, and aft;er making a fortune, he 
expressed a resolution of spending the remainder of his days in his 
native country, and accordingly took measures to send his pro- 
perty before him, when he suddenly died. It was held, that he 
was clearly domiciled in the East Indies in the first instance, and 
that the intention to change could have no effect. Though decla- 
rations are good evidence that a person has changed his domicil, 
no fixed views of that sort can be supposed equivalent to the actual 
abandonment of one domicil and the acquisition of another. 

The domicil of origin arises from birth and connexions. A 
minor during pupillage cannot acquire a domicil of his oum. His 
domicil, thereforcy follows that of his father, and remains untU he 
acquires another, which he cannot do until he becomes a person 
sui juris. With respect to the facts in the case before us, Thomas 
Guier left Connecticut, in the year 1796, under age, in company 
with his father, Stephen, who, quitting his native country, migrated 
to Delaware, and became a resident of that State by acts of the 
most unequivocal nature. There cannot be the least doubt that 
the father became domiciled there. His son, Gideon, was the 
harbinger of the family and was actually in Delaware in the year 
1792, when he was a married man, a housekeeper, and the com- 
mander of a vessel. Induced probably by the establishment of 
his son in that part of the world, the old man followed his fortunes, 
and settling under his immediate auspices became a farmer ; a 
mode of life in itself more indicative than any other of views of 
permanent residence. The father being thus domiciled in Delaware, 
his minor son, Thomas, was domiciled there also, who while under 
age never acquired or could acquire a domicil sui juris. If it 
were a point of doubtful decision, whether Thomas was ever 
domiciled by any action of his own, Delaware would, of course, be 
his domicilium originis, and the country whose law could regulate 
the succession to his personal estate. 

But we do not rest his domicil in Delaware on this ground ; he 
acquired one of his own. From the time old Guier and family 
with his son Thomas arrived in Delaware, they seem to have been 
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connected with Gideon Guier, and to have been both in some 
degree dependent on him. He settled his father on a plantation, 
and Thomas became his apprentice in the seafaring business. 
Having served out his time he received wages from his brother. 
About the year 1799, Thomas was shipwrecked, and returning by 
the way of New York, he proceeded not to Connecticut but to 
Wilmington. He studied navigation after he was of age in the 
borough of Wilmington. His diligence and good conduct recom- 
mended him to notice. In a year or two, he became a mate and 
then a captain and part owner of a vessel, in which character he 
sailed in 1801, when he was murdered by the blacks in the island 
of St. Domingo, during this whole period we hear nothing from 
him of the animus revertendi. So far from it, that after paying a 
visit to his friends in Connecticut in 1800 or 1801, he hastened 
back to Wilmington, as the place of his employment and the 
residence of his friends. Not a single witness of the great number 
who have been examined in Connecticut and Delaware, ever heard 
a word escape his lips of his intention to return ; or that Wilming- 
ton was only the place of his temporary residence. Thomas Guier 
entered the world as an adventurer and in a few years he acquired 
a good deal of property. It is therefore reasonable to believe he 
felt the full force of this irresistible cement to locality and situation. 
This consideration, founded on interest^ furnishes the strongest 
proof that he had 6xed on Wilmington as the place of his domicil. 
A remark of the unerring, observer of human nature, that " where 
the treasure is, the heart will be also," may be here applied with 
strict propriety. Several witnesses say they believe he had fixed 
his residence at Wilmington ; others say they believe he had not 
fii^ed it there. This appears to be mere opinion. Not a word 
from Guiev himself has been given in evidence, but his silence on 
the subject is an argument to shew his views were permanently 
fixed on that country in which his affairs wore the most flourishing 
aspect. When he proposed to settle his affairs, he does not think' 
of Connecticut, but of sending to Judge Booth at Newcastle, to 
draw his will in favour of that part of his family who were resident 
there. 

It is, I think, extremely doubtful, whether voting and paying 
taxes are in any case necessary to constitute a domicil, which 
being a question of general law, cannot depend on the municipal 
regulations of any state or nation. Voting is confined to a few 
countries, and taxes may not always be demanded. Guier was a 
seafaring man, and one of the witnesses says, that between the 
14th of January, 1800, and the 15th of October, 1801, he sailed 
six or seven times. Is it any wonder a single man thus engaged 
in trade should escape taxation? It frequently happens, that 
young men who never go abroad are not discovered to be objects 
of taxation till they have reached the age of five or six-and-twenty. 
If Guier escaped taxation through neglect of the officers of govern- 
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ment, it is impossible to conceive how their n^lect can have 
effect on the qaestion of domicil. The almost constant absence of 
a sailor from home actually efiaces from hb mind voting at elec- 
tions; yet it appears, Guier was present at one election and 
offered his ticket, which, though not received, is a striking fact to 
shew he considered himself in the light of a citizen. The ticket 
not being received, does not alter the nature of the transaction on 
the part of Guier ; the evidence resulting fit>m it of intention to 
settle and reside is the same as if it had been actually received. 

As to his sailing one voyage from Philadelphia, at which time, it 
is probable, he obtained a certificate of his being a native of Con- 
necticut and a citizen of the United States. These appear to be 
accidental circumstances, such as may be looked for in the life of 
a sailor, and in no wise incompatible with his residence in anotha: 
place. 

Employment of the most opposite character and description may 
have the same effect to produce a domiclL A man may be alike 
domiciled whether he supports himself by ploughing the fields of 
his farm or the waters of the ocean. It is not exclusively by any 
particular act, that a domicil is acquired; but by a train of con- 
duct^ manifesting that the country in which he died was the place 
of his choice and to all appearance of his intended residence. The 
sailor who spends whole years in combating the winds and waves, 
and the contented husbandman whose devious steps seldom pass 
the limits of his farm, may in their different walks of life exhibit 
equal evidence of being domiciled in a country. Every circum- 
stance in the conduct of old Guier, and his son Thomas, taking 
ipto view the unsettled life of the latter, afford the fullest proof that 
they were both domiciled in Delaware. If the proof be stronger in 
either case, it is in the case of Thomas, who though employed in 
traversing the globe from clime to clime, constantly returned to 
Wilmington, the source and centre of his business-r-the seat and 
abode of his friends and connexions. His "heart untravelled" 
iippefirs tQ have been immovably fixed on the spot to which he was 
attached by the strongest tie of interest and the strongest obligation 
of social duty ; and never for a moment to have pointed a wish to 
any other country. 

\\re are of opinion, that Thomas Guier was domiciled in the state 
of Delaware during pupillage ; and that he was also domiciled 
there after he became sm juris ; and do decree that his personal 
property be distributed according to the latos qf the State of 
Delaware. 
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